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No. 12,134 

STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether the Court erred in allowing 
the introduction into evidence of the deposition of Eliza¬ 
beth Beale. 

i 

2. The question is whether the Court erred in limiting 
the cross examination of Ethel B. Mossburg, caveatrix, 
heir at law and next of kin of testatrix, as to her interest. 

3. The question is whether the appellant was preju¬ 
diced by the fact that the counsel for caveatees constantly 
referred to a Dr. Cavanaugh and attempted to argue to 
the jury that the doctor had examined the testatrix after 
the testimony of the doctor w r as held to be inadmissible 
by the Trial Court. 

4. The question is whether the verdict was contrary to 
the evidence. 
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Henry M. Fowler, Appellcmt, 
vs. 

Emma Guschewsky, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

This is an appeal from a judgment of the District 
Court denying probate to a paper writing dated February 
7, 1952, which paper writing purported to be the last will 
and testament of Laura D. Shackelford, deceased. (App. 
58A-59A). 

Jurisdiction is vested in this Court by Title 28, Sec. 
1291, United States Code. • 

Jurisdiction was vested in the United States District 
Court by Title 11, Sec. 306, D.C. Code, (1951) and Title 
11, Sec. 501, D.C. Code, (1951). 






1 


2 

STATEMENT OF CASE 

On February 4, 1952, the United States District Court 
for the District of Columbia appointed conservators for 
the estate and the person of Laura D. Shackelford. (App. 
65A-66A) 

On February 7, 1952, the said Laura D. Shackelford 
executed a paper writing which purported to be her last 
will and testament (App. 20A-25A). Appellant was the 
nominated executor in said paper writing. (App. 24A) 

On May 28, 1952, Laura D. Shackelford departed this 
life and on June 3, 1952 appellant petitioned the United 
States District Court for the District of Columbia to 
admit the said paper writing dated February 7, 1952, to 
probate as the last will and testament of Laura D. Shack¬ 
elford, deceased. (App. 25A-28A). 

The appellees either filed individual caveats praying that 
probate be denied the paper writing aforesaid or joined 
in caveats previously filed and by stipulation dated March 
9, 1953, (App. 52A) and Order of the United States Dis¬ 
trict Court for the District of Columbia, dated January 
12,1953, (App. 50A-51A) all caveats were consolidated for 
trial. 

On October 6, 1953, an order was signed aligning the 
caveators as parties plaintiff and the caveatee and Guard¬ 
ian ad litem as parties defendant. (App. 53A). 

Trial of the issues as finally framed on October 15, 
1953, (App. 53A-54A) was commenced on October 13, 
1953. The trial continued through November 4, 1953. 

At a bench conference at the commencement of the trial 
counsel for caveatees conceded that the testimony of all 
physicians, save that of one Dr. Schreiber, was inadmis¬ 
sible by reason of privilege. (Supp. Rec. 1-3). Neverthe¬ 
less counsel did ask the bailiff, in the presence of the 
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jury, to call one Dr. Cavanaugh as a witness for cavea- 
tees. (App. 75A). An objection to the testimony of Dr. 
Cavanaugh was sustained. On at least five separate occa¬ 
sions while interrogating his witnesses counsel for cavea- 
tees did refer to the said Dr. Cavanaugh. During his 
closing argument counsel again referred to Dr. Cava¬ 
naugh, identified him as a psychiatrist, and attempted to 
go into the doctor’s examination of the testatrix. An ob¬ 
jection to this portion of the argument was sustained. 

During the trial of the issues presented belo\v the cavea¬ 
tors as part of their case offered into evidence the testi¬ 
mony of one Elizabeth Beale which testimony had been 
taken by deposition on October 1, 1953, after three days 
notice to caveatee. The Court after taking testimony 
from one Leon Seley who identified himself as a physician 
and doctor for the said Elizabeth Beale admitted the 
deposition into evidence. (App. 66A-74A) 

As part of caveators’ case Ethel B. Mossburg, cavea- 
trix, heir at law” and next of kin of the testatrix testified 
in her own behalf and in behalf of the other caveators. 
On cross examination counsel for caveatee attempted to 
interrogate her as to her interest in this case and the ex¬ 
tent of that interest. This cross examination was not 
allowed by the Court. (App. 74A-75A). 

At the close of the caveators’ case the jury was: in¬ 
structed to find that the paper w’riting dated the 7th day 
of February, 1952, purporting to be the last will and tes¬ 
tament of Laura D. Shackelford, deceased, w^as executed 
and attested in due form, as required by law”. (R. 478) 

Caveatee moved for a directed verdict as to the issues 
of fraud and duress at the conclusion of caveators’ case 
which motion was taken under advisement (R. 4G9-476) 
and later denied. 
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Subsequent to the motion for a directed verdict as to 
fraud and duress caveatee presented his case at the con¬ 
clusion of which caveators presented rebuttal testimony. 
At the close of the evidence, caveatee renew r ed his motion 
which motion was denied. 

The issues in the case were presented to the jury on 
November 4, 1953 and the ju-rv found in favor of cavea¬ 
tors on all issues save due execution and attestation. 
(App. 54A-55A) Judgment denying probate was entered 
on November 12, 1953. 

Caveatee filed a Motion for Judgment Notwithstanding 
Verdict or for a New* Trial on November 9, 1953, (App. 
56A-57A) which Motion was denied on November 30, 1953. 
(App. 00A). 


STATEMENT OF POINTS 

1. The Court erred in admitting the deposition of 
Elizabeth Beale in evidence. 

2. The Court erred in limiting the cross examination 
of Ethel B. Mossburg, caveatrix and heir at law and next 
of kin of testatrix, as to her interest. 

3. The appellant was prejudiced by the fact that coun¬ 
sel for eaveatees constantly referred to a Dr. Cavanaugh 
and attempted to argue to the jury that the doctor had 
examined the testatrix after the testimony of the doctor 
w-as held to be inadmissible by the Trial Court. 

4. The verdict was contrary to the evidence on all 
issues. 

SUMMARY OF ARGUMENT 


The admission of the deposition of Elizabeth Beale in 
evidence vras based on the testimony of a physician who 
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had not examined the witness for a period of 26 days 
prior to his testimony and who admittedly made no exam¬ 
ination of the witness for the specific purpose of ascer¬ 
taining her availability at the time of the trial. The wit¬ 
ness stated on the deposition that she had voluntarily 
given in the office of counsel for caveators that she had 
no intention of testifying at the trial and that she had not 
seen her doctor to ask him whether she could testify. The 
testimony of the doctor was so generic that it had no 
weight. 

The cross examination of Ethel B. Mossburg was unduly 
limited by the Court in that counsel was unable to ascer¬ 
tain whether the said Ethel B. Mossburg, who was a 
caveatrix as well as heir at law and next of kin of the 
testatrix, was testifying that the testatrix was irrational 
since 1933 and of unsound mind since 1936 in an effort to 
set the stage for contesting two previous wills of the 
testatrix and taking a substantial interest as next of kin, 
or whether she intended to set aside some of the prior 
wills of the testatrix, or whether she merely desired to 
report the facts accurately. 

The caveatee was prejudiced when counsel for cavea¬ 
tors, after conceding that the testimony of all doctors ex¬ 
cept one Dr. Schreiber was incompetent because of privi¬ 
lege and therefore inadmissible, nevertheless requested 
the bailiff in the presence of the jury to call one Dr. 
Cavanaugh as his witness. After the Court ruled that the 
testimony of this doctor was inadmissible counsel pro¬ 
ceeded to cross examine three witnesses concerning exami¬ 
nations made by the said doctor and in his final argument 
did refer to the doctor as a psychiatrist and state that he 
had examined the testatrix. 

The appointment of conservators for both the estate 
and the person of the testatrix on February 4, 1952 was a 
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finding by the Court that the testatrix was of sound mind 
on that date. All testimony as to the soundness of mind 
of the testatrix was limited therefore to the time between 
February 4, 1952 and February 7, 1952, the date the will 
in question was executed. There was no testimony that 
the condition of the testatrix had changed in the three 
days aforesaid. 

There were no facts submitted in evidence which tended 
to show that at the time of the execution of the will there 
had been any undue influence practiced on the testatrix. 

There was no evidence to support a verdict on fraud 
and duress. At the conclusion of caveators’ case the only 
evidence of fraud or duress was the presumption flowing 
if the jury found as a fact that there was a fiduciary 
relationship existing between the testatrix and the cavea- 
tee or beneficiaries. There was not a scintilla of factual 
evidence offered in support of this presumption and the 
factual evidence offered by caveatee fully rebutted any 
presumption which may have existed. 

ARGUMENT I 

The Court Erred in Admitting the Deposition of Eliza¬ 
beth Beale Into Evidencel 

Rule 26 (d) (3) of the Federal Rules of Civil Procedure 
provides that, “the deposition of a witness, whether or 
not a party may be used by any party for any purpose if 
the court finds ... 3. that the witness is unable to attend 
or testify because of age, sickness, infirmity, or imprison¬ 
ment.” 

Appellant contends that the testimony of Dr. Leon 
Seley was totally insufficient to allow the use of the depo¬ 
sition of Elizabeth Beale as evidence in the instant case. 
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The said Elizabeth Beale had stated at the time of the 
taking of her deposition on October 1, 1953, that she was 
appearing voluntarily at the office of the attorney for the 
caveators for the purpose of giving testimony and that 
she knew she would be subjected to cross examination in 
the same manner that she would be if she were testifying 
at ithe trial of the case. The witness further stated that 
she had no intention of appearing in Court and had not 
seen her doctor to ask him whether she could testify. 


Dr. Leon Seley, a physician licensed to practice in the 
District of Columbia, testified that it would endanger the 
witness’s life and health to appear at the trial and testify 
due to the fact that she had high blood pressure. The 
doctor did not, however, examine the witness immediately 
prior to testifying, in fact he had not examined her since 
September 23, 1953, a period of 26 days before he testi¬ 
fied at the trial. 


The doctor further testified that the witness since Sep¬ 
tember 23, 1953, had not asked him whether it would harm 
her to testify at a trial and he was not sure whether or 
not she asked him if she could testify when he saw her 
on September 23, 1953. 

i 

There was absolutely no testimony regarding the wit¬ 
ness’s blood pressure at the time of the trial nor was 

there anv indication that her condition was chronic and 
» 

not subject to change since the last examination on Sep¬ 
tember 23, 1953. ; 

Dr. Seley’s testimony was so general it had no weight. 
He made no specific examination immediately prior to this 
trial. In fact he made no specific examination at any 
time for the express purpose of ascertaining the desir¬ 
ability of the witness testifying, nor did he have any 
independent recollection of discussing the advisability of 
her giving testimony. ; 
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ARGUMENT II 

The Court Erred in Unduly Limiting Appellant's Cross- 
Examination of Ethel B. Mossburg, Caveator, by Refusing 
to Allow Appellant to Inquire as to the Said Ethel Moss- 
burg's Interest in This Case and the Extent of Her In¬ 
terest. 

At the time Ethel B. Mossburg an heir of the testatrix 
and one of many caveators in the instant case had been 
called to testify in the trial below, three paper writings 
purporting to be the last will and testament of Laura D. 
Shackelford had been introduced into evidence and a host 
of witnesses for caveators had testified that Laura D. 
Shackelford possessed sufficient mental capacity to exe¬ 
cute a valid will in December of 1949, but not in Febru¬ 
ary of 1952. 

The three paper writings were dated February 10, 1936 
(App. 2A-12A), December 22, 1949, (App. 13A-19A) and 
February 7, 1952 (App. 20A-25A). The writing dated 
February’ 7, 1952 was in contest in the trial below. The 
witness was left a bequest of $800.00 in the writing dated 
February 10, 1936; $100.00 in the writing dated December 
22, 1949; and $500.00 in the writing dated February 7, 
1952. 

On cross examination the said Ethel B. Mossburg testi¬ 
fied that the testatrix was irrational at times since 1933 
and did not possess sufficient mental capacity to execute a 
valid deed at any time since the fall of 1936. (Trans. Pg. 
410-417). This testimony differed entirely from the testi¬ 
mony of all prior witnesses for the caveators. 

On cross examination the appellant sought to question 
the said caveatrix concerning her interest in stating that 
the testatrix was incompetent to make a valid deed since 
the fall of 1936. The Court refused to allow this line of 
cross examination (App. 74A-75A). 
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Appellant contends that cross examination of a witness 
is a matter of right and a wide range should be allowed 
in attempting to show motive, interest or bias. 

In Vittaroman v. United States (Criminal) 87 App. 
D.C. 240, 184 F 2d 261, 21 A.L.R. 2d 1074, the Court 
citing State v. Decker, 161 Mo. App. 396, 143 S.W. 544, 
stated: 

i 

“A wide range of cross examination should be al¬ 
lowed to show the motive, interest, or animus of a 
witness” . . . 

“The jury have the right both in civil and criminal 
cases to consider the interest which the witness may 
have in the result of the litigation.” 

In Alford v. United States (Criminal) 282 U.S. 687, 57 
S.Ct. 218, 75 L.Ed. 624, it was held: 

“Cross examination of a witness is a matter of 
right. Prejudice ensues from a denial of the oppor¬ 
tunity to place the witness in his proper setting and 
put the weight of his testimony and his credibility to 
a test; without which the jury cannot fairly appraise 
them.” 

The value of a searching cross examination is succintly 
stated in The Ottawa v. Stewart, 3 Wallace 268: 

“Cross examination is the right of the party against 
whom the witness is called, and the right is a valuable 
one as a means of separating hearsay from knowl¬ 
edge, error from truth, opinion from fact, and infer¬ 
ence from recollection, and as a means of ascertaining 
the order of the events as narrated by the witness in 
his examination in chief, and the time and place when 
and where they occurred, and the attending circum¬ 
stances, and of testing the intelligence, memory, im¬ 
partiality, truthfulness, and integrity of the witness.” 

Wigmore on Evidence, Yol. Ill, 3rd Ed., Sec. 966, Page 
524: 
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“There is no doubt that the interest of a party or 
of a witness in the event of the cause is a circum¬ 
stance necessary to impeach him.” 

It is error for the Court to limit the cross examination 
of a witness to the mere showing of interest. The extent 
of the interest is the most important element for the jury. 

In Wallace v. Kopenbrink, 119 P 579, 31 Okl. 26, the 
Court stated: 

“It was not sufficient to admit that witness who was 
of counsel had a contingent interest in the result of 
the suit. It was equally important for the jury to 
know the extent of that interest. An inconsequential 
interest in a case might not be regarded as sufficient 
to bias a witness, whereas a large interest would lead 
the jury to believe his evidence unreliable.” 

In Benbrook et al. v. Trotter, 86 S.W. 2d 880, it was 
held: 


“The interest of a party in the results of a suit, the 
nature and extent of that interest, and the manifesta¬ 
tions thereof, are proper to be considered as bearing 
upon the credibility of such witness, irrespective of 
other impeachment or attack. If a party to a cause 
becomes a witness in his own behalf, he subjects him¬ 
self to the same tests of truth applied to other wit¬ 
nesses.” 

It is not necessary that the questions on cross examina¬ 
tion be material to the question directly in issue if the 
examination is directed toward the interest of the witness. 

In Cady v. Bradshaw et al, 22 N.E. 371, 116 N.Y. 188, 
the principal aforesaid was clearly demonstrated. In a 
suit against the endorser on a note the question before 
the trial court was whether or not there had been a waiver 
of the requirements of demand for payment from the 
maker of the note and notice of non-payment to the en¬ 
dorser. The defendant endorser was the brother of the 
maker of the note. The Trial Court required the defend- 
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ant to answer the question, “Did your brother fail in busi¬ 
ness ?” The Appellate Court held: “Now it is quite clear 
that this evidence was not of any materiality whatsoever 
upon the question directly in issue, as to whether defend¬ 
ant waived demand and notice at maturity; but the ques¬ 
tion depended solely upon the testimony of the plaintiff 
and defendant, who emphatically contradicted each other. 
Now it is the rule that the jury have the right to take into 
consideration the extent of the interest of a witness in 
determining the measure of credibility which ought to be 
given to his testimony. That rule would seem to make it 
proper to show on cross examination, as was done ip this 
case, that in the event of defeat the witness would have to 
pay the whole judgment, without any prospect of reim¬ 
bursement from the maker, as might otherwise be ex¬ 
pected.” 

In Allen, Commissioner of Banks v. Abramson, 139 N.E. 
648, 245 Mass. 321, the Court stated: 

“We cannot say there was error in admitting evi¬ 
dence that Meyer Abramson was adjudicated a bank¬ 
rupt December 22, 1921. It tended to show a pecu¬ 
niary interest on the part of the defendant, who as 
endorser would have no recourse in fact against a 
bankrupt maker, and to that extent it affected his 
credibility as a witness.” 

The mere fact that a person is a party to the litigation 
is not sufficient to limit the inquiry as to the party's in¬ 
terest in the out-.-ome of the litigation. 


In Smith v. Davis, 45 S.E. 2d 609, it was held: 


“The interest of a witness in the result or outcome 
of the case especially where the witness is a party to 
the cause, may always be considered by the jury in 
passing upon his or her credibility.” 


In the instant case it is apparent that counsel 


was 


unduly limited in his cross examination of Ethel Moss- 
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burg. It was urgent to ascertain whether this caveatrix 
was testifying that the testatrix was of unsound mind 
since 1936 and irrational at times since 1933 in order to 
set up future caveats on her behalf and on behalf of other 
heirs of the testatrix. Was she making her testimony 
consistent for future efforts to set aside all previous wills 
and thus share as an heir and next of kin in which event 
she would receive a share amounting to thousands of dol¬ 
lars? Was she content to see onlv the 1952 and 1949 wills 

•< 

set aside in which event she would receive a bequest in the 
sum of $800.00 which sum is only $300.00 more than was 
left her in the 1952 will? Did she intend onlv to set aside 
the 1952 will and take a loss of $400.00 in the interests of 
accurate reporting of the facts? All of these facts and 
possibilities should have been before the jury. The jury 
as the triers of the facts were entitled to be shown the 
various forces which were at work on this party as well 
as her interests and the extent thereof. 

It is apparent that the trial court felt that the mere 
fact that the caveatrix was a party was sufficient to denote 
her interest in the case. Appellant contends this was 
error. The forces which may have been at work on this 
witness were many and counsel was prejudiced by the 
court’s refusal to allow him to explore them and show the 
jury the tremendous pecuniary difference that caveatrix 
would receive if she was to take as next of kin and heir of 
the testatrix rather than if she received a mere pecuniary 
bequest. 

The ruling of the Court prevented counsel from arguing 
the contents of prior wills as showing the interest of Ethel 
Mossburg in either attempting to sustain one or the other 
of the prior wills or in attempting to upset both prior 
wills and take as next of kin and heir of law of the tes¬ 
tatrix. 
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ARGUMENT III 

The Appellant Was Prejudiced by the Calling of One 
Dr. Cavanaugh as a Witness for the Appellees, by the 
Constant Reference to Dr. Cavanaugh by Counsel for Ap¬ 
pellees When Cross Examining Witnesses and by the At¬ 
tempt of Counsel for Appellees to Argue to the Jury That 
the Said Dr. Cavanaugh Had Examined the Testatrix. 

At the commencement of the trial of the action below, 
counsel for caveatees at a bench conference conceded that 
the testimony of all physicians, save one Dr. John 0. 
Schreiber, was incompetent because of privilege and there¬ 
fore inadmissible. (Supp. Rec. 1-3). Nevertheless as part 
of caveatees’ case counsel did request the bailiff, in the 
presence of the jury, to call one Dr. Cavanaugh as a wit¬ 
ness. At a bench conference held when an objection was 
made to the calling of the doctor, counsel for caveatees 
stated that Dr. Cavanaugh was a psychiatrist and a 
member of the Commission on Mental Health. He fur¬ 
ther stated that the doctor examined the testatrix on Jan¬ 
uary 4, 1952, and found that she was not competent. 
(App. 75A). The Court sustained an objection to the 
testimony of the doctor. 

On cross examination of Mary Frances Spaulding, coun¬ 
sel asked the witness whether or not Dr. Cavanaugh was 
at the hospital at the time the witness was visiting the tes¬ 
tatrix. He further asked the witness whether Dr. Schrei¬ 
ber had told her that he had Dr. Cavanaugh examine the 
testatrix. (App. 76A). ; 

On cross examination of Charlotte B. Gill, counsel asked 
the witness whether or not Dr. Cavanaugh was at the hos¬ 
pital at the time the witness was visiting the testatrix and 
whether Dr. Schreiber had told her that he had Dr. Cava¬ 
naugh examine the testatrix. (App. 77A-78A). 
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On cross examination of appellant, counsel asked him 
whether the witness Mr. Scrivener told him that Dr. 
Cavanaugh had examined the testatrix on January 4. 
(App. 78A). 

After questioning the three witnesses about possible 
visits of Dr. Cavanaugh to the hospital to visit the testa¬ 
trix and whether or not either Dr. Schreiber or Mr. 
Scrivener told them that the doctor had examined the tes¬ 
tatrix, counsel in his closing argument attempted to argue 
that the testatrix had been examined by Dr. Cavanaugh 
and counsel further identified the doctor as a psychiatrist. 
(App. 79A). 

It is quite apparent from the concession made by coun¬ 
sel and the ruling of the trial court that the testimony 
of Dr. Cavanaugh was incompetent and that counsel was 
attempting to do by indirection something that he was 
well aware could not be done directlv. 

It is quite interesting to note the method in which this 
influence by indirection was accomplished. The problem 
which apparently confronted counsel was the method of 
bringing to the attention of the jury the fact that a 
psychiatrist had examined the testatrix. From these facts 
it would be safe for the jury to infer that the examina¬ 
tion was mental and that it was more than likely that the 
testatrix was displaying symptoms of mental illness if 
she was not indeed of unsound mind. 

There were four elements to be given to the jury if 
caveators were to receive any advantage from the infer¬ 
ence aforesaid. First, counsel would have to identify the 
doctor. Tliis was done when he boldly asked the bailiff 
to call Dr. Cavanaugh as a witness. Second, counsel 
would have to show that the doctor made an examination. 
This was done by questions asked of the three witnesses 
as to whether the doctor had examined the testatrix. No 
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matter what their answer may have been, the possibility 
remained that there had been an examination. In this 
regard it may be well to note that the questions were not 
asked on direct examination, but rather on cross examina¬ 
tion where every answer is suspect. The next factor 
which it was necessary to bring to the attention of the 
jury was the inference that a doctor had called for the 
phychiatric examination for that is much more weighty 
than the possibility that a lay person believed the exami¬ 
nation to be necessary. This was accomplished in the in¬ 
terrogation of Mary Frances Spaulding when counsel 
asked if Dr. Schreiber told the witness that he had Dr. 
Cavanaugh examine the testatrix. Finally, there remained 
the necessity of informing the jury as to the field of medi¬ 
cine in which the doctor specialized. There was no ap¬ 
parent way to accomplish this object and counsel was 
forced to identify the doctor as a psychiatrist in his sum¬ 
mation to the jury. This was done in total disregard of 
the previous rulings of the court and in direct opposition 
to the position taken by the caveatees at the commence¬ 
ment of the trial. 

ARGUMENT IV 

The Verdict of the Jury Was Contrary to the Evidence. 

A. The appointment of conservators was an adjudication 
of soundness of mind. 

On February 4, 1952, the United States District Court 
for the District of Columbia appointed conservators for 
the estate and person of the testatrix and found that the 
testatrix was entitled to relief under the provisions of 
Public Law 196, approved October 24, 1951. This statute 
which is also cited as D.C. Code (1951) Title 21, Sec. 501, 
provides, “If an adult person residing in or having prop- 
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erty in the District of Columbia is unable, by reason of 
advanced age, mental weakness (not amounting to unsound¬ 
ness of mind), or physical incapacity properly to care for 
his property, the United States District Court for the 
District of Columbia may, upon his petition or the sworn 
petition of one or more of his relatives or any other per¬ 
son or persons, appoint some fit person to be conservator 
of his property”. 

The finding of the Court on February 4, 1952, was a 
finding that the testatrix was not of unsound mind and 
therefore all testimony in the instant action which bore 
on the capacity of the testatrix to execute a valid will 
was limited to the time between February 4, 1952, and 
February 7, 1952, the date the will in question was exe¬ 
cuted. An examination of the record will reveal that there 
is no testimony that the condition of the testatrix had 
changed in the three days from the finding of the Court 
that she was not of unsound mind. 

The Conservatorship statute was enacted in the District 
of Columbia solely for the purpose of handling cases 
where persons were incapable of caring for their property 
because of factors other than unsoundness of mind which 
has always been properly handled under our guardianship 
statutes. The finding of the United States District Court 
for the District of Columbia that testatrix was entitled to 
the benefits of the conservatorship statute was a finding 
that she was of sound mind on February 4, 1952. 

B. There teas no evidence to support a verdict on undue 
influence. 

As to undue influence the caveatee was willing to con¬ 
cede, that in view of the close living arrangement between 
the testatrix and the principal beneficiaries, the physical 
condition of the testatrix, and the fact that there were 
marked differences in the will in question as to principal 
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beneficiaries as distinguished from the former wills intro¬ 
duced into evidence, that the caveatee should factually 
deny any intimation of undue influence. Accordingly, the 
principal beneficiaries and the caveatee took the stand and 
did so. There were no facts submitted in evidence which 
tended to show that at the time of the execution of the will 
there had been any undue influence practiced on the testa¬ 
trix. 


C. There was no evidence to support a verdict on 
and duress . 


fraud 


At the conclusion of the caveators’ case the only evi¬ 
dence of fraud or duress was the presumption flowing if 
the jury found as a fact that there was a fiduciary rela¬ 
tionship existing between the testatrix and the caveatee or 
beneficiaries. Charlotte Gill, one of the beneficiaries, was 
the conservator of the person of the testatrix. Henry M. 
Fowler, the caveatee and nominated executor, was the 
attorney who prepared the will and supervised its execu¬ 
tion. There is no question but that Frederick Spaulding 
and Mary Frances Spaulding, the other principal bene¬ 
ficiaries, were not in any fiduciary capacity. 

As to the known fiduciary beneficiaries there was not a 
scintilla of evidence as to fraud or duress. As to the 
fiduciary beneficiaries the only factual evidence was that 
there had been no fraud or duress practiced upon the 
testatrix which factual evidence fully rebutted the pre¬ 
sumption and which factual evidence in turn was never 
rebutted. 


CONCLUSION 

It is respectfully submitted that the Lower Court erred 
in admitting the deposition of Elizabeth Beale in evidence 
and in unduly limiting the cross examination of Ethel B. 
Mossburg, as to her interest. 1 
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Appellant further submits that he was prejudiced by the 
conduct of counsel for appellee in his actions with refer¬ 
ence to Dr. Cavanaugh and the persuasion exercised on 
the jury by those actions. 

Appellant finally urges that the verdict of the jury was 
contrary to the evidence. 

It is therefore respectfully submitted that the judgment 
of the Trial Court should be reversed. 

Respectfully submitted, 

Milton Kaplan 
Stanley Klavan 

Attorneys for Appellant 
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1408 Filed Jun 4 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Caveators’ Exhibit #9 

LAST WILL AND TESTAMENT 

of 

LAURA D. SHACKELFORD 

I, Laura D. Shackelford, of the City of Washington, Dis¬ 
trict of Columbia, do make, publish and declare the fol¬ 
lowing to be my last will and testament, hereby revoking 
any and all wills and codicils at any time heretofore made 
by me: 

ITEM I: I direct my executors, hereinafter named, to 
pay all of my just debts and the expenses of my last ill¬ 
ness, funeral and burial, in such amount as they may 
deem proper, as soon after my death as may be practi¬ 
cable. 

ITEM II: I authorize and direct my executors to pay 
the sum of Two Hundred Dollars ($200.00) to purchase 
from the Congressional Cemetery, of Washington, D. C., 
a contract for the perpetual care of lots owned by me in 
said cemetery, which lots are described as Sites 326 and 
327, Range 81, and in which are buried my father and 
mother, Thomas Shackelford and Frances Shackelford. 

ITEM III: I give and bequeath unto those of my 
following named relatives who may survive me the sums 
set opposite their respective names, that is to say: 

1. Unto Mrs. Annie Bailey, at present residing at No. 
121 West Bradley Lane, Chevy Chase, Maryland, the 
sum of One Hundred Dollars ($100.00). 
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2. Unto Mrs. Charlotte Gill, also at present residing 
at No. 121 West Bradley Lane, Chevy Chase, Maryland, 
the sum of One Hundred Dollars ($100.00), and unto 
each child of hers who may be living at my death, 
1409 the sum of Fifty Dollars ($50.00). 

3. Unto Mrs. J. P. Fegan, at present residing 
at No. 4533 South Dakota Avenue, Northeast, Washing¬ 
ton, D. C., the sum of One Hundred Dollars ($100.00), 
and unto each child of hers who may be living at my 
death, the sum of Fifty Dollars ($50.00). 

4. Unto Mrs. Louis Mossburg, at present residing at 
No. 1808 Bay Street, Southeast, Washington, D. C., the 
sum of Eight Hundred Dollars ($800.00); and I alsp give 
and bequeath unto her, if her son, Lawrence A. Westcott, 
shall survive me, the sum of Five Hundred Dollars 
($500.00), to be used by her for her said son’s benefit; 
but I direct that the receipt of the said Mrs. Louis Moss¬ 
burg shall be a full discharge and acquittance of my 
executors in respect of said last-mentioned bequest. 

5. Unto Mrs. Edith Kendall, also at present residing 
at 1808 Bay Street, Southeast, Washington, D. C., the 
sum of Five Hundred Dollars ($500.00), and unto each 
child of hers who may be living at my death, the sum of 
One Hundred Dollars ($100.00). 

6. Unto Mrs. Lucy Decatur, at present residing at 
No. 1616 E Street, Southeast, Washington, D. C., the 
sum of One Hundred Dollars ($100.00). 

7. Unto Mrs. Sarah Jett, at present residing at No. 
2238 West Grace Street, Richmond, Virginia, the sum of 
Three Hundred Dollars ($300.00). 

8. Unto Mrs. William C. Shepherd, at present resid¬ 
ing at No. 3525 Enslow Avenue, Richmond, Virginia, the 
sum of Two Hundred Dollars ($200.00), and unto her 
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daughter, Albenia, the sum of One Hundred Dollars 

($ 100 . 00 ). 

9. Unto Mrs. Bruce Gardner, at present residing at 
Bethel, North Carolina, the sum of One Hundred Dollars 
($100.00), and unto her son, Bruce, the sum of One 
Hundred Dollars ($100.00). 

10. Unto Mr. Thomas Shackelford, at present residing 
at Garrisonville, Virginia, the sum of Fifty Dollars 
($50.00). 

11. Unto Mrs. August F. Schammel, at present resid¬ 
ing at No. 5610 Green Hill Avenue, Baltimore, Mary¬ 
land, the sum of Fifty Dollars ($50.00). 

12. Unto Mrs. Agnes Holmes, at present resid- 
1410 ing at Toluca, Virginia, the sum of Fiftv Dollars 
($50.00). 

13. Unto Frederick Bailey, at present residing at In¬ 
dian Head, Maryland, the sum of One Hundred Dollars 
($ 100 . 00 ). 

ITEM IV: I give and bequeath the sum of One Hun¬ 
dred Dollars ($100.00) to each of the following named 
relatives of my mother who may survive me: Her 
brother, Jackson Davis; her sisters, Rosa, Caroline, 
Elizabeth, Edith and Anne Davis; and her nephew, Henry 
Davis, son of Jackson Davis. In case the last-named, 
Henry Davis, shall not survive me, but his widow and/or 
children shall survive me, I direct that One Hundred 
Dollars ($100.00) be paid to the widow, and also to each 
of his own children. 

I request my cousin, Mrs. Mossburg, hereinbefore men¬ 
tioned, to visit the locality where the above-named per¬ 
sons formerly lived (Dumfries or Minnieville, Virginia) 
and by inquiry at reliable sources, ascertain whether 
any of them be still living and, if so, to submit their 



names and addresses to niv executors for pjyment as 
directed above. I intrust my cousin with the duty of 
carrying out my wishes, for which service my executors 
shall pay to her the sum of One Hundred Dollars 
($100.00), in addition to the bequest already provided 
for her, and I release my executors from responsibility 
about this matter. 

ITEM V: I give and bequeath unto those of my fol¬ 
lowing named friends who may survive me the sums set 
opposite their respective names, that is to say: 

1. Unto Mrs. William F. Smith, at present residing 
at No. 3339 Military Hoad, Northwest, Washington, D. C., 
for her many kindnesses to me, the sum of One Thou¬ 
sand Dollars ($1,000.00). 

2. Unto Orville Smith, also at present residing 
1411 at No. 3339 Military Road, Northwest, Washing¬ 
ton, D. C., the sum of One Hundred Dollars 
($ 100 . 00 ). 

3. Unto Miss Flora Whitney, at present residing at 
No. 3115 Mt. Pleasant Street, Northwest, Washington, 
D. C., the sum of Two Hundred Dollars ($200.00). 

4. Unto Miss Lucy Harris, at present residing at 
Hebron, Virginia, the sum of Three Hundred Dollars 
($300.00). 

5. Unto Mrs. John Woodfield, at present residing at 
No. 214 Eighth Street, Northeast, Washington, D. C., the 
sum of One Hundred Dollars ($100.00). 

6. Unto Mr. G. E. Moseley, at present residing at No. 
1012 N Street, Northwest, Washington, D. C., the sum of 
One Hundred Dollars ($100.00). 

7. Unto Mrs. John O’Hara, at present residing at No. 
615 E Street, Northeast, Washington, D. C., the sum of 




One Hundred Dollars ($100.00), and unto her daughter, 
Dorothy, the sum of One Hundred Dollars ($100.00). 

8. Unto Mr. Donald Avril, at present residing at No. 
651 j /2 East Eighth Street, Erie, Pennsylvania, the sum 
of One Hundred Dollars ($100.00). 

9. Unto Mrs. Henry Leary, at present residing at No. 
302 Channing Street, Northeast, Washington, D. C., the 
sum of One Hundred Dollars ($100.00). 

10. Unto Mrs. Ella Meams, at present residing at No. 
914 Sixth Street, Southwest, Washington, D. C., the sum 
of One Hundred Dollars ($100.00). 

11. Unto Miss Etta Miller, at present residing at No. 
1818 Newton Street, Northwest, Washington, D. C., the 
sum of Fifty Dollars ($50.00). 

12. Unto Miss Ruby Nowlin, at present residing at 
No. 3050 R Street, Northwest, Washington, D. C., the 
sum of Fifty Dollars ($50.00). 

13. Unto Miss Lucille Veach, at present residing at 
No. 1203 Sixth Street, Northeast, Washington, D. C., the 
sum of One Hundred Dollars ($100.00). 

14. Unto Mrs. Cora Tracy, at present residing 
1412 at No. 324 Fourth Street, Southeast, Washington, 
D. C., the sum of Fifty Dollars ($50.00). 

15. Unto Miss Mary Alice Stadden, at present resid¬ 
ing at No. 3002 Thirteenth Street, Northwest, Washing¬ 
ton, D. C., the sum of Fifty Dollars ($50.00). 

ITEM I: I give and bequeath unto those of the 
following named persons who shall survive me the sums 
set opposite their respective names, that is to say: 

1. Unto Mr. George Jett (white), a tinner, whose 
present address is No. 734 Nineteenth Street, Northeast, 


Washington, D. C., the sum of One Hundred Dollars 

($ 100 . 00 ). 

2. Unto Mr. Daniel Hooper (white), a painter, whose 
present address is Penrose Station, Arlington, Virginia, 
the sum of One Hundred Dollars ($100.00). 

i 

3. Unto William Warren (colored), whose present 
address is No. 1533 B Street, Northeast, Washington, D. 

C. , the sum of One Hundred Dollars ($100.00). 

4. Unto Grace Dandridge (colored), whose present ad¬ 
dress is No. 2333 Ainger Place, Southeast, Washington, 

D. C., the sum of One Hundred Dollars ($100.00). 

5. Unto Mrs. Fred Pendleton (colored), whose present 
address is No. 73 L Street, Northwest, Washington, D. 
C., the sum of One Hundred Dollars ($100.00), and unto 
her daughter, Ruth, the sum of Fifty Dollars ($50.00). 

6. Unto Robert Baltimore (colored), whose present 
address is No. 1319 Twelfth Street, Northwest, Wash¬ 
ington, D. C., the sum of Fifty Dollars ($50.00). 

7. Unto Mr. Battle (colored), whose present address 
is No. 609 Tenth Street, Northeast, Washington, D. C., 
the sum of Fifty Dollars ($50.00). 

8. Unto R. W. Terrell (colored), whose present ad¬ 
dress is No. 1405 Montello Avenue, Northeast, Washing¬ 
ton, D. C., the sum of Fifty Dollars ($50.00). 

9. Unto Katie West (colored), who may be addressed 
in care of Mr. William Boswell at No. 927 Fif- 

1413 teenth Street, Northwest, Washington, D. C., the 
sum of Fifty Dollars ($50.00). 

ITEM VII: I give and bequeath the sum of One Hun¬ 
dred Dollars ($100.00) unto the Temple Baptist Church, 
at present located at Tenth and N Streets, Northwest, 
Washington, D. C. 
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ITEM VIII: All of the rest, residue and remainder of 
my property and estate, both real and personal, of what¬ 
ever kind and wheresoever situate, of which I may die 
seized and possessed, or to which I may be entitled at the 
time of my death, including the procedes of any insur¬ 
ance policies or death benefits to which my estate may be 
entitled, I direct shall be converted into cash by my 
executors and divided into twenty (20) equal shares and 
paid over and distributed as follows: 

1. One (1) share to be equally divided between the 
American Foundation for the Blind, Inc., with headquar¬ 
ters in the City of New York, and The Aid Association 
for the Blind of the District of Columbia, at present 
located at No. 3050 R Street, Northwest, Washington, 
D. C. 

2. One (1) share to Oliver L. Harr’s Good Samari¬ 
tans, Inc., at present located at No. 638 D Street, North¬ 
west, Washington, D. C. 

3. One (1) share to the Travelers Aid Society, with 
headquarters at present at No. 614 E Street, Northwest, 
Washington, D. C. 

4. One (1) share to the Goodwill Industries, at pres¬ 
ent located at No. 924 Fifth Street, Northwest, Wash¬ 
ington, D. C. 

5. One (1) share to the Instructive Visiting Nurse 
Society, of the District of Columbia, with headquarters 
at present in the Albee Building, Washington, D. C. 

6. One (1) share to be equally divided between the 
American Rescue Workers, at present located at No. 
413 Fourth Street, Northwest, Washington, D. C., and 
The Florence Crittenton Home, at present located at No. 
4759 Reservoir Road, Northwest, Washington, D. C. 

7. One (1) share to the Central Union Mission, 
1414 of the District of Columbia, at present located at 
No. 613 C Street, Northwest, Washington, D. C. 
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8. One (1) share to the American National Red Cross, 
with headquarters at present at Seventeenth, D and E 
Streets, Northwest, Washington, D. C., to be used in 
the District of Columbia Chapter. 

9. One (1) share to the Gospel Mission .of Washing¬ 
ton, D. C., at present located at No. 214 John Marshall 
Place, Northwest, Washington, D. C. 

10. One (1) share to be equally divided between the 
Young Men’s Christian Association, of the City of Wash¬ 
ington, with headquarters at present at No. 1736 G 
Street, Northwest, Washington, D. C., and the Young 
Women’s Christian Association, with headquarters at 
present at Seventeenth and K Streets, Northwest, Wash¬ 
ington, D. C. 

1L. One (1) share to be equally divided between the 
Young Men’s Hebrew Association, of Washington, D. C., 
now located at No. 1529 Sixteenth Street, Northwest, 
Washington, D. C., and the person who at the time of 
the payment of this legacy shall be the State Deputy of 
the Knights of Columbus of the District of Columbia, 
absolutely, for such uses in the District of Columbia as 
the State Council of the District of Columbia of the 
Knights of Columbus may determine; and I direct that 
the receipt of the said State Deputy shall constitute a 
full discharge and acquittance of my executors in re¬ 
spect of this legacy. ; 

12. One (1) share to The Salvation Army, with head¬ 
quarters at present at No. 120 West Fourteenth Street, 
New York, New York, one-half ( 3 /o) of which shall be 
used entirely in furtherance of the work of said organi¬ 
zation in the District of Columbia. 

13. One (1) share to the American Mission to Lepers, 
Inc., at present located at No. 156 Fifth Avenue, New 
York, New York. 
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14. One (1) share to The George Washington Univer¬ 
sity of the District of Columbia, now located at Twenty- 
first and G Streets, Northwest, Washington, D. C., for 
use in connection with land and buildings. 

15. One (1) share to the Bureau of Rehabilitation 
(for the aid of prisoners), now located at No. 424 Fifth 
Street, Northwest, Washington, D. C. 

16. One (1) share to The Aged Woman’s Home, 
1415 now located at No. 1255 Wisconsin Avenue, North¬ 
west, Washington, D. C. 

17. One (1) share to the Christian and Eleanora Rup- 
pert Home for Aged and Indigent Residents of the Dis¬ 
trict of Columbia, now located on Good Hope Road, 
Anacostia, D. C. 

IS. One (1) share to be equally divided between the 
Animal Rescue League, at present located at No. 71 0 
Street, Northwest, Washington, D. C., and the Animal 
Protective Association, which may be addressed in care 
of Miss Sargent at No. 322 E Street, Northwest, Wash¬ 
ington, D. C. 

19. One (1) share to be equally divided between the 
Washington Home for Incurables, at present located at 
Wisconsin Avenue, and Gilden Street, Northwest, Wash¬ 
ington, D. C., and the Young Woman’s Christian Home, 
at present located at No. 235 Second Street, Northeast, 
Washington, D. C. 

20. One (1) share to the organization which shall be 
the outcome of the Wild Life Conference to be held at 
the Mayflower Hotel February 3 to February 7, 1936, of 
which the chairman is F. A. Silcox, who may be addressed 
in care of Forest Service, Washington, D. C. 

With regard to all of the bequests in this residuary 
item of my will, I direct that no one of said bequests 
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shall fail by reason of the fact that the beneficiary there¬ 
of is an unincorporated organization, but in such event 
shall be payable to the treasurer or other proper officer 
of said organization, and his receipt shall be a full ac¬ 
quittance to my executors. If, for any reason, the be¬ 
quest of any one or more of said residuary shares should 
fail, the amount which would be payable pursuant to such 
bequest shall go to increase the other shares, and if the 
bequest of a part of a share should fail, the sum which 
would have been payable in satisfaction of said part 
shall go to increase, not exclusively, the other part of the 
same share, but all the other shares and parts of shares, 
proportionately. 

ITEM IX: I hereby name, constitute and ap- 
1416 point the American Security and Trust Company, 
a corporation organized and existing under and by 
virtue of the laws in force in the District of Columbia, 
and having its office and principal place of business at 
the City of Washington, in said District, its successors 
and assigns, and Mrs. William F. Smith, hereinbefore 
mentioned, to be the executors of this my last will and 
testament. I hereby give to my said executors full power 
and discretion in the management and control of my es¬ 
tate, with the right and power to sell all, or any portion 
thereof, which they may deem necessary or advisable for 
the payment of my just debts or the advantageous settle¬ 
ment of my estate; and no purchaser from my said exec¬ 
utors shall be under any obligation to see to the appli¬ 
cation of the purchase money. I direct that no bond or 
undertaking be required of the individual executor in 
this or any .jurisdiction in which she may qualify as such. 
In the event that the said Mrs. William F. Smith shall 
not undertake the duties as one of the executors hereof, 
or having undertaken the same, shall not continue to 
serve as such, the rights, titles, powers and discretions 
herein vested in my executors shall vest in the said 
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American Security and Trust Company, its successors 
and assigns, alone. 

The bequest to the said Mrs. William F. Smith, con¬ 
tained in ITEM V hereof, shall be in lieu of any com¬ 
pensation to her as one of the executors hereof. 

ITEM X: The estate with which this will is con¬ 
cerned was not acquired by inheritance, but by my own 
efforts, and in disposing of it, I have endeavored to re¬ 
member sucn persons as have contributed most to 
1417 my happiness, together with those organizations 
whose aims most nearly represent my idea of 
worth while work in the world. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal, this 10th day of February, 
1936. 

/s/ Laura D. Shackelford (SEAL) 

Signed, sealed, published and declared by the above- 
named testatrix, Laura D. Shackelford, as and for her 
last will and testament, in our presence, and we, at her 
request, in her presence and in the presence of each 
other, have hereunto subscribed our names as attesting 
witnesses, on the day and year last hereinbefore written: 

/s/ Alfred T. Souder 

Address McLean, Virginia 

/s/ James E. Connor 
Address 2025 Eye St. N.W. Wash. D. C. 

/s/ F. B. Gorman 

Address 115 Northern Ave. Chevy Chase, Md. 
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1418 Filed Jun 4 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Caveators’ Exhibit #1 

Last Will and Testament of Laura D. Shackelford 

; 

I, Laura D. Shackelford, unmarried, of the City of 
Washington, District of Columbia, do hereby make, pub¬ 
lish and declare this typewritten instrument as and for 
my last will and testament, hereby revoking any other 
wills made by me. 

ITEM I. I direct that my executors, hereinafter 
named, pay all of my just debts and the expenses of 
my last illness, funeral and burial, (such funeral and 
burial expenses to be in such amount as my executors 
may deem to be proper) as soon after my death as may 
be practicable. 

ITEM II. I direct that my executors purchase, for the 
sum of Two Hundred Dollars ($200.00), from the Con¬ 
gressional Cemetery of Washington, District of Colum¬ 
bia, a contract for the perpetual care of the lots owned 
by me in said Cemetery; the said lots are described as 
sites 326 and 327, Range 81, and in them are buried my 
father, Thomas Shackelford, and my mother, Frances 
Shackelford. I 

ITEM III. To those of my following-named relatives 
who shall survive me, I give and bequeath the sums set 
opposite their respective names, that is to say: 

1. To Mrs. W. H. Bailey, now residing at 6101 Broad 
Branch Road, Chevy Chase, District of Columbia, the 
sum of One Hundred Dollars ($100.00); to each of her 
children who shall survive me, the sum of One Hundred 
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Dollars ($100.00); and to each of her grandchildren who 
shall survive me, the sum of Twenty-five Dollars ($25.00). 

2. To Mrs. Ethel B. Mossburg, now residing at 1802 
Bay Street, Southeast, Washington, District of Columbia, 
the sum of One Hundred Dollars ($100.00); and to her 
son, Lawrence Westoott, the sum of Three Hundred 
Dollars ($300.00). 

3. To Mrs. Edith Kendall, now residing at 1808 Bay 
Street, Southeast, Washington, District of Columbia, the 

sum of One Hundred Dollars ($100.00); and to 
1419 each of her children who shall survive me, the sum 
of Fifty Dollars ($50.00). 

4. To each of the children of Mrs. Lucy Decatur, de¬ 
ceased, who shall survive me, (with the exception how¬ 
ever of Mrs. Ethel B. Mossburg and Mrs. Edith Ken¬ 
dall, both of whom hereinbefore are provided for) the 
sum of Ten Dollars ($10.00). 

5. To Mrs. William C. Shepherd, now residing at 3525 
Enslow Avenue, Richmond, Virginia, the sum of One 
Hundred Dollars ($100.00); and to her sister, Mrs. Bruce 
Gardner, now residing at Bethel, North Carolina, the 
sum of One Hundred Dollars. ($100.00). 

ITEM IV. To those of my following-named friends 
who shall survive me, I give and bequeath the sum set 
opposite their names, that is to say; 

1. To Mrs. William F. Smith, formerly residing at 
3339 Military Road, Northwest, Washington, District of 
Columbia, the sum of Five Hundred Dollars ($500.00). 

2. To Mr. G. E. Mosley, now residing at Miami, Flor¬ 
ida, the sum of One Hundred Dollars ($100.00); and to 
Mrs. Rosina Mosley, his wife, the sum of Three Hundred 
Dollars ($300.00). 

3. To Miss Ruby Nowlin, now residing at 3050 R. 
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Street, Northwest, Washington, District of Columbia, the 
sum of Fifty Dollars ($50.00). 

4. To Mrs. John W. O’Hara, now residing at 617 E. 
Street, Northeast, Washington, District of Columbia, the 
sum of Twelve Hundred Fifty Dollars ($1,250.00). 

ITEM V. To those of the following-named persons 
who shall survive me, I give and bequeath the sums set 
opposite their names, that is to say: 

1. To William Warren (colored), who formerly re¬ 
sided at 1533 B. Street, Southeast, Washington, District 
of Columbia, the sum of Two Hundred Dollars ($200.00). 

2. To Miss Grace Dandridge (colored), who now re¬ 
sides at 2333 Ainger Place, Southeast, Washington, 

1420 District of Columbia, the sum of Fifty Dollars 
($50.00). 

3. To. Mrs. Fred Pendleton (colored), who now re¬ 
sides at 73 L. Street, Northwest, Washington, District of 
Columbia the sum of Fifty Dollars ($50.00). 

4. To Robert Baltimore (colored), who formerly re¬ 
sided at 1310 Thirteen Street, Northwest, Washington, 
District of Columbia, and who now is employed as an 
orderly at a Blue Ridge Sanitarium, in Charlottsville, 
Virginia, the sum of Fifty Dollars ($50.00). 

5. To David Butler (colored), who now resides in 
Kenilworth, District of Columbia, the sum of One Hun¬ 
dred Dollars ($100.00). 

ITEM VI To Emma Buschewsky and James Ezra 
Troth, Trustees, I give and devise, in fee simple, my 
real estate in the District of Columbia now known as 
Lot numbered 817 in Square numbered 2293, improved by 
premises 3125 Military Road, Northwest, Washington, 
District of Columbia, IN TRUST, however, upon the fol- 
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lowing uses and trusts, to wit: My said Trustees shall, 
in the exercise of their absolute discretion, select from 
among the following four organizations, namely: (1) 
Methodist Union of Washington, Incorporated, 100 Mary¬ 
land Avenue, Northeast, Washington, District of Colum¬ 
bia; (2) District of Columbia Baptist Convention, Incor¬ 
porated, 1628 Sixteenth Street, Northwest, Washington, 
District of Columbia; (3) Presbyterian Board of Christ¬ 
ian Education, Philadelphia, Pennsylvania; and (4) 
United Lutheran Church in America, 231 Madison Ave¬ 
nue, New York 16, New York; that organization which, 
in the judgment of my said Trustees, is best able to 
make the most advantageous use of the said real estate 
in connection with its work; and, having made their se¬ 
lection as aforesaid, my said Trustees shall convey the 
said real estate and improvements in fee simple to such 
organization of their selection; upon the condition 
1421 that the said real estate shall not be sold or con¬ 
veyed by such grantee for a period of fifteen (15) 

years. 

ITEM VII: I direct that my said Trustees, named in 
the aforegoing Item VI hereof, ascertain whether or not 
the organization to which they convey my real estate de¬ 
scribed in Item VI will have need of my furniture and 
furnishings which are contained on the second ficor, in 
the attic, and in the basement of the aforesaid premises 
3125 Military Road, Northwest, for use in the said prem¬ 
ises after same have been conveyed to such organization; 
if the said organization has need of the said furnishings 
and furniture and if the persons vested with the authority 
to act for the said organization indicate in writing to my 
said Trustees, within thirty (30) days after the afore¬ 
said deed shall have been recorded, that it is desired 
that such furniture and furnishings be given to the said 
organization, then and in sucli event, I direct that my 
said Trustees give absolutely and deliver to the said 
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organization my said furniture and furnishin g s. If, how¬ 
ever, the selected organization has no use for the said 
personal property then I direct that it shall become a 
part of and pass with the articles mentioned in Item VIII. 

ITEM VIII. All of my clothing, articles of personal 
adornment, family papers and pictures, and other tangi¬ 
ble personal property, I give and bequeath to my friend, 
Emma Cuschewsky, to be disposed of as she shall deem 
best. 

ITEM IX. I direct that my executors, hereinafter 
named, shall convert into cash all the rest, residue and 
remainder of my property and estate, both real and per¬ 
sonal, of whatever kind and wherever situate, and that 
the proceeds of such conversion shall be distributed among 
the following organizations, share and share alike: 

1. One share to the Aid Association for the Blind of 
the District of Columbia, at present located at 3050 R. 
Street, Northwest, Washington, District of Columbia. 

2. One share to the Central Union Mission of 
1422 the District of Columbia, at present located at 613 
C. Street, Northwest, Washington, District of Co¬ 
lumbia. 

3. One share to the American National Red Cross, 
with headquarters located at 17th and D. Streets, North¬ 
west, Washington, District of Columbia, to be used in the 
District of Columbia Chapter. 

4. One share to the Gospel Mission of Washington, 
at present located at 810 Fifty Street, Northwest, Wash¬ 
ington, District of Columbia. 

5. One share to the Young Men’s Christian Associa¬ 
tion of the District of Columbia, with headquarters lo¬ 
cated at 1736 G. Street, Northwest, Washington, District 
of Columbia. 
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6. One share to the Young Womens Christian Asso¬ 
ciation, headquarters at present at 17th and K. Streets, 
Northwest, Washington, District of Columbia. 

7. One share to the Salvation Army, to be used 
entirely in the furtherance of the work in said organiza¬ 
tion in the District of Columbia. 

8. One share to the American Mission for Lepers, 
Incorporated, at present located at 156 Fifth Avenue, 
New York, New York. 

9. One share to the Christian and Eleanore Ruppert 
Home for the Aged and Indigent residents of the Dis¬ 
trict of Columbia, now located on Good Hope Road, Ana- 
eostia, District of Columbia. 

With regard to all of the bequests made in this resi¬ 
duary clause of my will, I direct that no one of my said 
bequests shall fail by reason of the fact that the bene¬ 
ficiary thereof is an unincorporated organization, but 
that in such event, such bequest shall be payable to the 
Treasurer or other proper officer of such organization, 
and that his receipt shall be full acquittance to my execu¬ 
tors. If for any reason the bequest of any one or 
1423 more of such residuary shares shall fail, the amount 
which shall have been payable pursuant to such 
bequest shall be used to increase the amount of the other 
residuary shares. 

ITEM X. I hereby name and nominate to be the execu¬ 
tors of this my last will and testament, Emma Gusche- 
wskv and James Ezra Troth. 

My said executors shall make and carry out all ar¬ 
rangements for my funeral and burial. 

I hereby give to my executors aforesaid full power, 
authority and discretion in the management and control 
of my estate, with the right and power to sell or any 
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portion thereof which they may deem necessary or advis¬ 
able for the payment of my just debts or the proper set¬ 
tlement of my estate; and no purchaser from my said 
executors shall be under any obligation to see to the ap¬ 
plication of the purchase money. 

I direct that no bond or undertaking shall be required 
of my executors in this or any other jurisdiction in 
which they may qualify as such, with the exception of 
such bonds or undertakings as may be required by the 
law of any such jurisdiction. 

ITEM XI. The estate with which this will is con¬ 
cerned was not acquired by inheritance, but was accumu¬ 
lated by my own personal efforts: And in disposing of 
such estate I have endeavored to remember such persons 
as have contributed most to my happiness, together with 
those organizations whose aims most nearly represent my 
ideas of worthwhile work in the world. 

IN WITNESS WHEREOF, I hereunto have set my 
hand this 22nd day of December, A. D. 1949. 

/s/ Laura D. Shackelford 
Laura D. Shackelford 

Signed, published and declared by Laura D. Shackel¬ 
ford, the above-named testatrix, as and for her last 
1424 will and testament in our presence; and we at her 
request, in her presence and in the presence of 
each other, hereunto have subscribed our names as at¬ 
testing witnesses thereto this 22nd day of December, 
A. D., 1949. 

/s/ Mary H. Justice 

Address 5601 Colorado Ave. 

/s/ Frank E. Scrivener 

Address 805 G St. N.W. 
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1.425 Filed Jun 2 1952 


Theodore Cogswell, Register of Wills, D. C. 
Clerk of Probate Court 

Caveatee’s Exhibit #1 

LAST WILL AND TESTAMENT 

OF 

LAURA D. SHACKELFORD. 


I, Laura D. Shackelford, residing at 3125 Military 
Road, Northwest, Washington, D. C., being of sound and 
disposing mind and memory, do hereby make, publish 
and declare this instrument of writing as and for my 
Last Will and Testament, intending hereby to dispose of 
all the estate in which I shall die in anywise interested, 
and hereby revoking any and all wills, testaments and 
codicils at any time by me heretofore made. 

FIRST: I direct that my executor, hereinafter named, 
pay all of my just debts and funeral expenses out of my 
estate, as soon after my decease as he may find it conve¬ 
nient and practicable; that my executor is expressly au¬ 
thorized to expend any amount out of my estate, as he 
may deem fit, for my proper burial. 

SECOND: I give, devise and bequeath to those of my 
following friends who may survive me, the sum set oppo¬ 
site his or her respective name: 

Mrs. J. P. Fegan, the sum of Two Hundred ($200.00) 
Dollars. 

Mrs. Ethel Mossburg, the sum of Five Hundred 
($500.00) Dollars. 
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Mrs. Edith Kendall, the sum of Five Hundred ($500.00) 
Dollars. 

Mrs. Lucy DeCatur, the sum of Two Hundred ($200.00) 
Dollars. 

Mrs. William C. Shepherd, the sum of Two Hundred 
($200.00) Dollars. 

Mrs. Hazel Leef, the sum of Two Hundred ($200.00) 
Dollars. 

Mr. Herbert DeCatur, the sum of Two Hundred 
($200.00) Dollars. 

THIRD: I give, devise and bequeath to the following 
named friends, who may survive me, the sums set oppo¬ 
site their respective names: 

1426 Mrs. William F. Smith, the sum of Five Hundred 
($500.00) Dollars. 

i 

Miss Lucy Harris, the sum of Two Hundred ($200.00) 
Dollars. 

Mr. G. E. Moseley, the sum of Two Hundred ($200.00) 
Dollars. 

Miss Ruby Nowlin, the sum of One Hundred ($100.00) 
Dollars. 

Mrs. Emma Guschewsky, the sum of Five Hundred 
($500.00) Dollars. 

Mrs. Virginia Howard, the sum of Two Hundred 
($200.00) Dollars. 

Mr. Richard L. Gill, the sum of Two Hundred ($200.00) 
Dollars. 

Mr. John Wallace Reed, the sum of Two Hundred 
($200.00) Dollars. 




22 A 


Mr. Douglas Spaulding, the sum of Two Hundred 
($200.00) Dollars. 

Mr. William Spaulding, the sum of Two Hundred 
($200.00) Dollars. 

Mrs. Bruce Gardner, the sum of Two Hundred ($200.00) 
Dollars. 

FOURTH: I give, devise and bequeath to the follow¬ 
ing persons who may survive me, the sum set opposite 
their respective names: 

William Warren, (colored) whose address was 1533 B 
Street S. E. Washington, D. C., the sum of Twenty Five 
($25.00) Dollars. 

Mrs. Fred Pendleton, (colored) whose address was 73 
L St. N. W. Washington, D. C., the sum of Fifty ($50.00) 
Dollars. 

Robert Baltimore, (Colored) whose address was 13.19 
12th St N. W., Washington, D. C., the sum of Fifty 
($50.00) Dollars. 

David Butler, (Colored) whose address was 2631 Sher¬ 
man Ave, N. W., Washington, D. C., the sum of One 
Hundred ($100.00) Dollars. 

FIFTH: I give, devise and bequeath to my cousin 
Charlotte B. Gill, in sincere appreciation for the many 
things she has done for me, the sum of Thirty Thousand 
($30,000.00) Dollars. 

SIXTH: I give, devise and bequeath to my loyal 
friend, Mary Frances Spaulding, for looking after me 
and the many things she has done for me for the last 
fifteen years, my home located at 3125 Military Road, 
Northwest, Washington, D. C., in which I am now living 
and in which she has lived for the past fifteen years, in¬ 
cluding the furniture and furnishings therein, to her 



absolutely in fee simple, to her and her heirs forever. I 
also give and bequeath to Mary Frances Spaulding the 
sum of Five Thousand ($5000.00) Dollars. 

1427 SEVENTH: I give, devise and bequeath to the 
Temple Baptist Church, at 10th and 0 Streets, 
Northwest, Washington, D. C. or their trustees or proper 
officer or officers duly authorized to receive same, Five 
Thousand ($5,000.00) Dollars. 

EIGHTH: I give and bequeath to Mrs. John O. 
O’Hara, residing at 617 E St., N. W., Washington, D. C., 
if she survives me, the sum of Five Hundred ($500.00) 
Dollars. 

NINTH: I give, devise and bequeath to the following 
the sums set opposite their respective names: 

The aid Association for the Blind of the District of 
Columbia, located at 3050 R St., N. W., Washington, D. 
C. the sum of One Thousand ($1000.00) Dollars. 

The Traveler’s Aid Society, with headquarters at 820 
18th St. N. W., Washington, D. C., the sum of One 
Thousand ($1,000.00) Dollars. 

The Central Union Mission of the District of Columbia, 
at present located at 613 C St., N. W., Washington, D. C., 
the sum of One Thousand ($1,000.00) Dollars. 

The American National Red Cross, with headquarters 
located at 17th & D Sts., N. W., Washington, D. C., the 
sum of One Thousand ($1,000.00) Dollars. 

The Gospel Mission of Washington, D. C., at present 
located at 810 5th St., N. W., Washington, D. C., the sum 
of One Thousand ($1,000.00) Dollars. 

The Young Men’s Christian Association of the District 
of Columbia, with headquarters at 1736 G St., N. W., 
Washington, D. C., the sum of One Thousand ($1,000.00) 
Dollars. 
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The Young Women’s Christian Association of the Dis¬ 
trict of Columbia, with headquarters at 17th & K Sts., 
N. W., Washington, D. C., the sum of One Thousand 
($1,000.00) Dollars. 

The Salvation Army of Washington, D. C. at present 
located at 1763 R St., N. W., Washington, D. C., the sum 
of One Thousand ($1,000.00) Dollars. 

The American Mission for Lepers, Inc. located at 156 
Fifth Avenue, New York City, N. Y., the sum of One 
Thousand ($1,000.00) Dollars. 

The Christian and Eleanore Ruppert Home for the 
Aged and Indigent residents of the District of Columbia, 
now located on Good Hope Road, Anacostia, D. C., the 
sum of One Thousand ($1,000.00) Dollars. 

With regard to these bequests I direct that no one of 
them shall fail by reason of the fact that the bene- 
1428 ficiaries thereof is an unincorporated organization, 
but in such event shall be payable to the Treasurer 
or other proper officer of such organization, and his re¬ 
ceipt shall be full acquittance to my executor. 

TENTH: My executor shall have the right to convert 
any and all of my estate to cash before distribution of 
cash bequests and that remaining for distribution under 
my residuary bequest and residuary estate. 

ELEVENTH: All of the rest, residue and remainder 
of my estate, both real, personal and mixed, of whatso¬ 
ever kind and nature and wheresoever situated and found, 
I give, devise and bequeath to my cousin Charlotte B. 
Gill and my good friend, Frederick C. Spaulding, in 
equal shares, share and share alike, to them absolutely, 
in fee simple, to them and their heirs forever. 

TWELFTH: I do hereby nominate, constitute and 
appoint Henry M. Fowler, 1127 Investment Building, 



25 A 


Washington, D. C., to be executor of this my Last Will 
and Testament. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal to this, my Last Will and Testament, in 
the City of Washington, District of Columbia, this 7th 
day of February, 1952. 

/s/ Laura D. Shackelford 

The foregoing instrument was signed by the Testratrix, 
Laura D. Shackelford, in our presence, and by her pub¬ 
lished and declared as and for her Last Will and Testa¬ 
ment, and at her request and in her presence, and in the 
presence of each other, we hereunto subscribed our names 
as attesting witnesses, at the City of Washington, Dis¬ 
trict of Columbia, this 7th day of February, 1952. 

/s/ Pearl M. Burnham 
Address 236 Mass. Ave. N.E. Wash 2 D. C. 

/s/ Ralph P. McNeely 
Address 2726 Conn. Wash. 8 D. C. 

• • * • 

1429 Filed Jun 3 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Petition for Probate of Will and for Letters 
Testamentary. 

The petition of Henry M. Fowler, respectfully repre¬ 
sents to the Court as follows: 

1. That he is an adult citizen of the United States 
and a resident of the District of Columbia and makes 
this application as the executor nominated in the Will 
of the above named decedent. 
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2. That Laura D. Shackelford, decedent, an adult 
citizen of the United States and a resident of the Dis¬ 
trict of Columbia, died on the 28th day of May, 1952, 
leaving a Last Will and Testament bearing date of Feb¬ 
ruary 7, 1952, purporting to be her Last Will and Tes¬ 
tament, in which this petitioner is named as executor, 
and which is now on file in the Office of Register of Wills 
for the District of Columbia and herewith propounded 
for probate and record. 

3. That the said testatrix was survived by the follow¬ 
ing named persons who claim to be distant relatives of 
decedent, to wit, cousins at least once removed: 

Mrs. Ethel Mossburg, 1801 Bay St., S.E., Washington, 
D. C. 

Mrs. Edith M. Kendall, 1808 Bay St., S.E., Washing¬ 
ton, D. C. 

Mrs. Hazel Leef, 4812 44th St., N.W., Washington, 
D. C. 

Mr. Herbert Decatur, 1616 E St., S.E., Washington, 
D. C. 

Mr. John Decatur, 3551 Texas Ave., S.E., Washington, 
D. C. 

Mrs. Lottie (Charlotte) B. Gill, 3125 Military Road, N. 

W. Washington, D. C. 

1430 Mrs. James Fegan, address unknown at this time. 

Mrs. Bruce Gardner, address unknown at this 

time. 

All of the aforesaid persons are adults over the age of 
twenty one years. 

4. That the decedent at the time of her death was 
seized of the following real estate in the District of 
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Columbia: Lot 817 in Square 2293, improved by premises 
3125 Military Road, N. W., which is assessed at $15,141.00; 
Lot 14 in Square 1996, improved by premises 5530 Broad 
Branch Road, N. W. which is assessed at $6,536.00; Lot 
16 in Square 936 which is assessed at $5,140.00 all of 
which property is unencumbered so far as your petition 
is able to ascertain at this time. 

5. Said testatrix was possessed at the time of her 
death of personal property of a total estimated value of 
$50,000.00 and consisting of approximately $30,000.00 cash 
in banks in the District of Columbia; securities of the 
value of approximately $20,000.00; furniture and personal 
effects valued at about $200.00 and an automobile valhed 
at about $200.00. 

6. The debts of the decedent consist principally of ex¬ 
penses during her last illness, funeral expenses and at¬ 
torneys fees rendered decedent prior to her decease esti¬ 
mated to be approximately $3000.00. 

WHEREFORE, petitioner prays: 

i 

1. That citation may issue against all of the above 
named persons who claim to be related to decedent and 
that notice by publication may issue directed to any of 
them who may be returned “Not to be found” and to all 
unknown and non resident heirs at law and next of kin. 

2. That said paper writing dated February 7, 1952, be 
admitted to probate and record as the last will and testa¬ 
ment of the said Laura D. Shackelford, deceased, as 

1431 to both real and personal property. ; 

3. That letters testamentary issue to this peti¬ 
tioner as the executor named in said Will. 

4. And for such other and further relief as the nature 


of the case may require and to this Honorable Court shall 
seem proper. 

/s/ Henry M. Fowler 
Henry M. Fowler, 

1127 Investment Building, 
Washington, D. C. 

/s/ Henry M. Fowler 

Henry M. Fowler, Attorney 
1127 Investment Building, 

Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

I, the undersigned, Henry M. Fowler, being first duly 
sworn on oath depose and say that I have read the fore¬ 
going and annexed petition by me subscribed and know 
the contents thereof; that the facts therein stated of my 
personal knowledge are true and those stated upon infor¬ 
mation and belief I believe to be true. 

/s/ Henry M. Fowler [Seal] 
Subscribed and sworn to before me this 3rd day of June, 
1952. 

/s/ Milton Conn 

Notary Public, D. C. 

• • • • 

1432 Filed Jul 9 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Petition for Caveat 

The petition of Emma Guschewsky and James Ezra 
Troth respectfully represents to this Honorable Court as 
follows: 


1. That petitioner, Emma Guschewsky, is an adult citi¬ 
zen of the United States residing in the District of Colum¬ 
bia, that petitioner, James Ezra Troth, is an adult citizen 
of the United States residing in the State of Maryland, 
and that petitioners file this application as devisees under 
the last will and testament of Laura D. Shackelford 
bearing date the 22nd day of December, 1949, which said 
will is on file in the Office of the Register of Wills for 
the District of Columbia and has been fully proven by the 
attesting witnesses thereto. 

2. That petitioners have notice that a certain paper 
writing bearing date the 7th day of February, 1952, has 
been filed in this Court as the last will and testament of 
said Laura D. Shackelford, deceased. 

3. That the interests of petitioners will be injuriously 
affected by the allowance of said pretended will dated 
February 7, 1952, or its admission to probate; that they 
hereby contest the probate and the validity of said paper 
writing purporting to be the last will and testament of 
Laura D. Shackelford, deceased, and for that purpose al¬ 
lege as follows: 

1433 First: That said paper writing bearing the date 
February 7, 1952, is not the last will and testament 
of said decedent. 

Second: That the attesting witnesses to said alleged 
will did not nor did any one of them sign his or her name 
as a witness to the said alleged will at the request of and 
in the presence of the said Laura D. Shackelford. 

Third: That the said decedent was not, at the time of 
the making and subscribing or of the acknowledging by 
her of said paper writing, of sound mind and memory or 
in any respect capable of making a will. 
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Fourth: That the said paper writing purporting to be 
the last will and testament of said decedent was obtained 
and the execution thereof procured from the said Laura 
D. Shackelford by fraud and deceit exercised upon her by 
Charlotte B. Gill, Mary Frances Spaulding, and Frederick 

C. Spaulding, or by some other person or persons un¬ 
known to petitioners. 

FIFTH: That the said paper writing purporting to be 
the last will and testament of said decedent, was obtained 
and the execution thereof procured from the said Laura 

D. Shackelford by the undue influence, duress and coer¬ 
cion exercised upon her by Charlotte B. Gill, Mary 
Frances Spaulding, and Frederick C. Spaulding, or by 
some other person or persons unknown to petitioners. 

4. That petitioners are advised that a period of at 
least several months will elapse before a determi- 
1434 nation of the issues to be framed upon this caveat 
can be had, and petitioners accordingly state that a 
collector should be appointed to collect, conserve and ad¬ 
minister the assets of the estate of the decedent, pending 
the conclusion of this litigation. By Order of this Court, 
entered in Civil Action No. 285-52 on the 4th day of Feb¬ 
ruary, 1952, the aforesaid Laura D. Shackelford was found 
to be a person entitled to the appointment of a Conserva¬ 
tor under the provisions of Public Law 196, approved Oc¬ 
tober 24, 1951, and by the said Order the Riggs National 
Bank of Washington, D. C., was appointed Conservator of 
the estate of said Laura D. Shackelford. The said Riggs 
National Bank of Washington, D. C., served in the ca¬ 
pacity of Conservator of the estate of Laura D. Shackel¬ 
ford until the date of her death. These petitioners re¬ 
spectfully suggest to the Court that, by reason of the 
familiarity of the Riggs National Bank of Washington, 
D. C., with the affairs of decedent, said Bank would be a 
fit and proper person for appointment as collector of the 
estate of said decedent. 


WHEREFORE, the premises considered, petitioners 
pray: 

1. That process may issue from this Court requiring 
the parties in interest to answer the exigencies of this 
petition. 

2. That said paper writing dated February 7, 1952 
may be refused probate. 

3. That issues may be framed to be tried by a jury to 
determine the facts with respect to the execution and the 
validity of the alleged will dated February 7, 1952. 

4. That the Riggs National Bank of Washington, D. 
C., or some other fit and proper person may be appointed 
collector of the estate of the decedent to serve until the 
termination of this caveat proceeding. 

5. For such other and further relief as to this Court 
may seem fit and proper. 

1435 /s/ Emma Guschewsky 

Emma Guschewsky 

/s/ James Ezra Troth 
James Ezra Troth 

/s/ Frank E. Scrivener 
Frank E. Scrivener 
Attorney for Petitioners 
815 15th Street N.W. 

Washington 5, D. C. 

DISTRICT OF COLUMBIA, ss: 

We, Emma Guschewsky and James Ezra Troth do sol¬ 
emnly swear that we have read and know the contents of 
the foregoing petition by us subscribed; that the state¬ 
ments therein made as upon our personal knowledge are 



true; and that those statements therein made as upon 
information and belief, we believe to be true. 

/s/ Emma Guschewsky 
Emma Guschewsky 

/s/ James Ezra Troth 
James Ezra Troth 

Subscribed and sworn to before me by Emma Gus¬ 
chewsky and James Ezra Troth this 20th day of June, 
1952. 

/s/ William Sapplestein 
(SEAL) Notary Public, D. C. 

My commission expires Sept. 1, 1955. 

I hereby acknowledge personal service upon me of a 
copy of the within Petition for Caveat, this 9th day of 
June, 1952. 

/s/ Henry M. Fowler 
Henry M. Fowler, 

Nominated Executor under the 
will of Laura D. Shackelford 
dated February 7, 1952. 

• • • • 

1436 Filed Jul 19 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Answer to Petition for Caveat 

The answer of Henry M. Fowler, the executor named in 
that certain paper writing bearing date the 7th day of 
February-, 1952, filed in this court and purporting to be 
the last will and testament of Laura D. Shackelford, de¬ 
ceased, to the caveat of Emma Guschewsky and James 
Ezra Troth, says: 
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1. This respondent admits the allegations of citizenship 
and residence; he neither admits nor denies the remaining 
allegations of paragraph one of the petition, but calls for 
strict proof thereof. 

2. This respondent admits the allegations of para¬ 
graph two. 

3. Answering the allegations of paragraph three of 
said petition this respondent states as follows: 


First: This respondent denies the allegation that the 
said paper writing bearing date the 7th day of February, 
1952, is not the last will and testament of Laura D. 
Shackelford, deceased. 

Second: This respondent denies the allegation that the 
attesting witnesses to said will did not sign their names 
as witnesses thereto at the request of and in the presence 
of Laura D. Shackelford. 

Third: This respondent denies the allegation 
1437 that said decedent was not, at the time of the mak¬ 
ing and subscribing or of the acknowledging by her 
of said paper-writing of sound mind and memory or in 
any way capable of making a will. 

Fourth: Upon information and belief, this respondent 
denies the allegation that the said paper-writing purport¬ 
ing to be the last will and testament of said deceased, 
was obtained and the execution thereof procured by fraud 
and deceit exercised upon him by one Charlotte B. Gill, 
May Frances Spaulding, and Frederick C. Spaulding or 
some other person or persons unknown to the petitioner. 

Fifth: Upon information and belief, this respondent 
denies the allegation that said paper-writing was sub¬ 
scribed and published by said decedent under undue in¬ 
fluence, duress and coercion exercised over him by one 
Charlotte B. Gill, Mary Frances Spaulding, and Frederick 
C. Spaulding or some person or persons unknown to peti¬ 
tioner. 
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Further answering, this respondent, upon information 
and belief, avers the facts to be that the said paper- 
writing, bearing date the 7th day of February, 1952, is 
the last will and testament of Laura D. Shackelford, de¬ 
ceased; that at the time of the execution thereof, the said 
Laura D. Shackelford was of sound and disposing mind 
and capable of executing a valid will, deed or contract; 
that at the date of her execution of said will, the decedent 
declared to the attesting witnesses that said paper-writing 
was the last will and testament of her, the said Laura D. 
Shackelford; that all of the attesting witnesses signed 
their names as witnesses to the said will at the request 
and in the presence of the said Laura D. Shackelford and 
in the presence of each other; and that the said paper¬ 
writing was not executed under fraud, coercion, duress or 
undue influence of Charlotte B. Gill, Mary Frances 
Spaulding, and Frederick C. Spaulding, or of any person 
or persons whatsoever. 

1438 Further answering, this respondent says that he 
is willing that issues may be framed and tried 
before a jury, as by law provided, in order that the truth 
of the allegations of the aforesaid caveat may be deter¬ 
mined. 

4. This respondent admits that a collector should be 
appointed pending the conclusion of this litigation. Re¬ 
spondent objects to the appointment of the Riggs Na¬ 
tional Bank as suggested by the petitioners. He avers 
that he is the proper person to act as collector. 

/s/ Henry M. Fowler 
Henry M. Fowler 
Respondent 

/s/ Milton Kaplan 
Milton Kaplan 

Attorney for Respondent 
Investment Building 
Washington, D. C. 
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District of Columbia, ss: 

I, Henry M. Fowler, do solemnly swear that I have 
read the foregoing Answer to Petition For Caveat by me 
subscribed and know the contents thereof; that the state¬ 
ments therein made of my personal knowledge are true, 
and those made as upon information and belief I believe 
to be true. 

/s/ Henry M. Fowler 
Henry M. Fowler 

Subscribed and sworn to before me this 18 day of 
July, 1952. 

/s/ Olive E. Fitzgerald 

[seal] Notary Public, D.C. 

* * * * 

1440 Filed Aug 14 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Order Framing Issues 

Upon consideration of the Caveat of Emma Guschewsky 
and James Ezra Troth, filed against a certain paper 
writing bearing date the 7th day of February, 1952, filed 
herein, purporting to be the Last Will and Testament of 
Laura D. Shackelford, deceased, and of the Answer of 
Henry M. Fowler, filed thereto, it is by the Court this 
14th day of August, 1952, 

ORDERED, That the following issues be and they 
hereby are framed to be tried before a jury on the 6th 
day of October, 1952: 

One: Was the paper writing filed in this Court and 
bearing date the 7th day of February, 1952, the Last Will 
and Testament of Laura D. Shackelford, deceased! 

Two: Was the said paper writing dated the 7th day 
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of February, 1952, purporting to be the Last Will and 
Testament of Laura D. Shackelford, deceased, executed 
and attested in due form, as required by Law! 

Three: Was the said Laura D. Shackelford, at the 
time of the making and subscribing or of the acknowledg¬ 
ing by her of the said paper writing, of sound and dis¬ 
posing mind and memory and capable of making a Will. 

Four: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof pro¬ 
cured from the said Laura D. Shackelford, deceased, by 
fraud or deceit practiced upon the said Laura D. Shackel¬ 
ford by Charlotte B. Gill, Mary Francos Spaulding, 
Frederick C. Spaulding, or any other unknown person 
or persons. 

Five: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof pro¬ 
cured from the said Laura D. Shackelford, deceased, by 
the undue influence or duress or coercion of Char- 
1441 lotte B. Gill, Mary Frances Spaulding, Frederick 
C. Spaulding, or any other unknown person or 
persons ? 

/s/ Charles F. McLaughlin 
Judge 

We consent: 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Caveatee 
Investment Building 
Washington, D. C. 

/s/ Frank E. Scrivener 
Frank E. Scrivener 
Attorney for Caveators 
815 - Fifteenth Street, N. W. 

Washington, D. C. 
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These issues as framed and signed by the Court above 
are those to be tried. Counsel will submit proper order. 

/s/ McGuire, J. 

Thursday 10/2/52 

• « • « 

1442 Filed Aug 19 1952 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

; 

Petition to Join m Caveat 

i 

Now comes the Young Men’s Christian Association of 
the City of Washington, D. C. and says that it is a 
beneficiary named in the wills dated December 22, 1949 
and February 7, 1952, of the above named Laura D. 
Shackelford, deceased, and maintains its principal office 
at 1736 G Street, N. W. in the City of Washington, D. C., 
and that it desires to join in the caveat filed by Emma 
Guschewsky and James Ezra Troth to the testamentary 
paper dated the 7th day of February 1952, and offered 
herein as the last will and testament of said decedent, sub¬ 
mitting to the jurisdiction of this Court, it admits that it 
has knowledge of the date fixed for the trial of the issues 

framed upon said caveat, namely, the . day of 

. and it hereby waives notice, personally, or 

by publication, of the trial of said issues. 

WHEREFORE, petitioner prays that a proper order 
may be passed herein allowing the Young Men’s Christian 
Association of the City of Washington, D. C. to join in 
and adopt the allegations of said caveat, and that it may 
be aligned as plaintiff or defendant, as the case may 
be, on the trial of the issues framed herein, with said 
caveator. 

/s/ James C. Wilkes 
General Counsel for 
Young Men’s Christian 
Association of the City of 
Washington, D. C. 
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WILKES, McGARRAGHY & ARTIS 

By /s/ James C. Wilkes 
James C. Wilkes 
Attorney for 

Young Men’s Christian Association 
of the City of Washington, D. C. 

1443 DISTRICT OF COLUMBIA ) SS 

I, James C. Wilkes do solemnly swear that I am Gen¬ 
eral Counsel of the Young Men’s Christian Association of 
the City of Washington, D. C. and duly authorized to sign 
petition to join in caveat and that I have read the fore¬ 
going petition to join caveat by me subscribed and know 
the contents thereof; that the matters and things stated 
therein of my personal knowledge are true and state¬ 
ment thereof stated on information and belief, I believe 
to be true. 

/s/ James C. Wilkes 

Subscribed and sworn to before me this 19th day of 
August, 1952. 

/s/ Doris C. Lowe 
Notary Public 

• • • * 


1444 Filed Aug 22 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Petition for Caveat. 

The petition of Ethel B. Mossburg respectfully repre¬ 
sents to this Honorable Court as follows: 

1 . 

That she is an adult citizen of the United States, and 
a resident of Prince Georges County, State of Maryland, 
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and, as a cousin of decedent, is one of her heirs at law 
and next of kin. 

2 . 

That she has notice that a certain paperwriting, bear¬ 
ing date of February 7, 1952, has been filed in this Court, 
as the last Will and Testament of said Laura D. Shackel¬ 
ford, deceased. 

3. 

That her interests will be injuriously affected by the 
allowance of said pretended Will, or its admission to 
probate; that she hereby contests the probate and validity 
of said paperwriting, purporting to be the last Will and 
Testament of Laura D. Shackelford, deceased, and for that 
purpose alleges: 

First: That said paperwriting bearing the date of 
Feb. 7, 1952, is not the last Will and Testament of said 
Laura D. Shackelford. 

Second: That the attesting witnesses to said alleged 
Will did not nor did anyone of them sign his or her 
name, as a witness to said alleged Will at the request 
and in the presence of the said Laura D. Shackelford. 

Third: That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by 
her of said paperwriting, of sound mind and memory or 
in any respect capable of making a Will. 

Fourth: That the said paperwriting purporting to be 
the last Will and Testament of said deceased, was 
1445 obtained and the execution thereof procured from 
the said Laura D. Shackelford by fraud and deceit 
exercised upon her by Charlotte B. Gill, Mary Frances 
Spaulding, and her husband, Frederick C. Spaulding, or 
by some other person or persons unknown to petitioner. 
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Fifth: That the said paperwriting purporting to be 
the last Will and Testament of said deceased, was ob¬ 
tained and the execution thereof procured from the said 
Laura D. Shackelford by the undue influence, duress and 
coercion, exercised upon her by said Charlotte B. Gill, 
Mary Frances Spaulding and her husband, Frederick C. 
Spaulding, or by some other person or persons unknown 
to petitioner. 

4. 

That Petitioner is advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon the caveat can be had, and peti¬ 
tioner accordingly states that a collector should be ap¬ 
pointed to collect, conserve and administer the assets of 
the estate of the decedent, pending the conclusion of this 
litigation. Petitioner requests, that for the protection of 
the interests of herself and other like heirs at law and 
next of kin, who she understands intend to join in this 
caveat, that she be appointed in such capacity. 

WHEREFORE THE PREMISES CONSIDERED, the 
petitioner prays: 

1st: That process may issue from this Court requir¬ 
ing the parties in interest to answer the exigencies of 
this petition. 

2nd: That said paperwriting may be refused probate. 

3rd: That issues may be framed to be tried by a jury 
to determine the facts with respect to the execution and 
validity of alleged Will. 

4th: That a collector or collectors of the estate of de¬ 
ceased may be appointed to serve under bond until the 
termination of this caveat proceeding. 
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1446 5th: For such other and further relief as to the 
Court may seem meet and proper. 

/s/ Ethel B. Mossburg 
DISTRICT OF COLUMBIA, ss: 

Ethel B. Mossburg, being first duly sworn, deposes and 
says that she has read the foregoing petition by her sub¬ 
scribed and knows the contents thereof; that the allega¬ 
tions therein contained as of her personal knowledge are 
true, and those stated upon information and belief, she 
believes to be true. 

/s/ Ethel B. Mossburg 

Subscribed and sworn to before me this 20th day of 
August, A. D. 1952. 

/s/ Francis G. Boswell 

[Seal] Notary Public, D.C. 

* • * • 


Filed Aug 29, 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

1447 Answer to Petition for Caveat 

(of Ethel B. Mossburg) 

The answer of Henry M. Fowler, the executor named 
in that certain paper writing bearing date the 7th day 
of February, 1952, filed in this Court and purporting to 
be the last Will and Testament of Laura D. Shackelford, 
deceased, to the caveat of Ethel B. Mossburg, says:: 

1. This respondent admits the allegations of citizen¬ 
ship and residence; he neither admits nor denies the re¬ 
maining allegations of paragraph one of the petition, but 

. calls for strict proof thereof. 

2. This respondent admits the allegations of paragraph 
two. 
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3. Answering the allegations of paragraph three of 
said petition this respondent states as follows: 

First: This respondent denies the allegation that the 
said paper writing bearing date the 7th day of February, 
1952, is not the last Will and Testament of Laura D. 
Shackelford, deceased. 

Second: This respondent denies the allegation that 
the attesting witnesses to said Will did not sign their 
names as witnesses thereto at the request of and in the 
presence of Laura D. Shackelford. 

Third: This respondent denies the allegation that said 
decedent was not, at the time of the making and sub¬ 
scribing or of the acknowledging by her os said paper- 
writing of sound mind and memory or in any way 
capable of making a will. 

Fourth: Upon information and belief, this respondent 
denies the allegation that the said paper-writing purport¬ 
ing to be the last Will and Testament of said deceased, 
was obtained and the execution thereof procured by fraud 
and deceit exercised upon her by one Charlotte B. 

Gill, Mary Frances Spaulding, and Frederick G. 
1448 Spaulding or some other person or persons un¬ 
known to the petitioner. 

Fifth: Upon information and belief, this respondent 
denies the allegation that said paper-writing was sub¬ 
scribed and published by said decedent under undue in¬ 
fluence, duress and coercion exercised over her by one 
Charlotte B. Gill, Mary Frances Spaulding, and Frederick 
C. Spaulding or some person or persons unknown to peti¬ 
tioner. 

Further answering, this respondent, upon information 
.and belief, avers the facts to be that the said paper¬ 
writing, bearing date the 7th day of February, 1952, is 
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the last Will and Testament of Laura D. Shackelford, de¬ 
ceased; that the the time of the execution thereof, the 
said Laura D. Shackelford was of sound and disposing 
mind and capable of executing a valid will, deed or 
contract; that at the date of her execution of said Will, 
the decedent declared to the attesting witnesses that said 
paper-writing was the last Will and Testament of her, 
the said Laura D. Shackelford; that all of the attesting 
witnesses signed their names as witnesses to the said Will 
at the request and in the presence of the said Laura D. 
Shackelford and in the presence of each other; and that 
the said paper-writing was not executed under fraud, co¬ 
ercion, duress or undue influence of Charlotte B.: Gill, 
Mary Frances Spaulding, and Frederick C. Spaulding, or 
of any person or persons 'whatsoever. 

Further answering, this respondent says that he is 
willing that issues may be framed and tried before a jury, 
as by law provided, in order that the truth of the allega¬ 
tions of the aforesaid caveat may be determined. 

4. This respondent admits that a collector should be 
appointed pending the conclusion of this litigation. Re¬ 
spondent objects to the appointment of petitioner as col¬ 
lector on the grounds that as a Caveator she is ineligible 
for such an appointment. 

He avers that he is the proper person to act as col¬ 
lector. 

/s/ Henry M. Fowler 
Henry M. Fowler 
Respondent 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Respondent 
Investment Building 
Washington, D. C. 

1449 DISTRICT OF COLUMBIA, ss: 
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I, Henry M. Fowler, do solemnly swear that I have 
read the foregoing Answer to Petition for Caveat by 
me subscribed and know the contents thereof; that the 
statements therein made of my personal knowledge are 
true, and those made as upon information and belief I 
believe to be true. 

/s/ Henry M. Fowler 
Henry M. Fowler 

Subscribed and sworn to before me this 29th day of 
August, 1952. 

/s/ Jack A. Hillman 

Notary Public, D. C. 

• • • • 


1450 Filed Sep 9 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Petition to Join vn Caveat 

Petitioners respectfully represent to the Court as 
follows: 

1. That petitioners are residuary legatees under Item 
IX of the Last Will and Testament of Laura D. Shackel¬ 
ford, deceased, dated December 22, 1949, which said Will 
has been filed in the Office of the Register of Wills for 
the District of Columbia and has been proven by the at¬ 
testing witnesses thereto. Each of the said petitioners 
is a charitable organization having its principal offices in 
the District of Columbia. 

2. That petitioners believe that their rights in the 
estate of the decedent would be wrongfully and unjustly 

prejudiced by the probate of the testamentary paper 

1451 dated the 7th day of February, 1952, and offered 
herein as the Last Will and Testament of said 

decedent; and accordingly each of the said petitioners is 
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desirous of joining in the caveat thereto filed by Emma 
Guschewsky and James Ezra Troth. 

3. Submitting to the jurisdiction of this Court in the 
said caveat proceeding, each of the said petitioners ad¬ 
mits knowledge of the proceedings had thereon to the 
date of the filing of this petition. 

WHEREFORE, petitioners pray that a proper order 
may be passed herein allowing them and each of them 
to join in and adopt the allegations of the aforesaid 
caveat, and that they and each of them may be deemed 
and held to have done so by this petition, and that they 
and each of them may be aligned on the trial of the 
issues framed herein as plaintiff or defendant, as the 
case may be, with said caveators. 

AID ASSOCIATION FOR THE BLIND OF THE 

DISTRICT OF COLUMBIA, 

By /s/ Vivian T. Raywid, President 

/s/ William E. Carey 
William E. Carey 
Attorney for Petitioner, Aid 
Association for the Blind of 
the District of Columbia 
Union Trust Building 
Washington 5, D. C. 

CENTRAL UNION MISSION OF THE 
DISTRICT OF COLUMBIA, 

By Wm. H. Ramsey, President 

/s/ Wm. H. Ramsey 
William H. Ramsey 
Attorney for Petitioner, 

Central Union Mission of the 
District of Columbia, 

Woodward Building 
Washington 5, D. C. 
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AMERICAN NATIONAL RED CROSS, 

By /s/ Francis C. H. Pedden 
Treasurer, D. C. Chapter 

/s/ G. Bowdoin Craighill 
G. Bowdoin Craighill, 

Attorney for Petitioner, 

American National Red Cross, 

Hibbs Building 
Washington 5, D. C. 

YOUNG WOMEN’S CHRISTIAN ASSOC., 


By /s/ Marjory W. Matthews 
First Vice-President 

/s/ Charles B. Ruttenberg 
Charles B. Ruttenberg, 

Attorney for Petitioner, 

Young Women’s Christian Association 
701 Union Trust Building 
Washington 5, D. C. 

THE SALVATION ARMY 


By /s/ Illegible Signature 
Div. Com. 


/s/ Albert L. Cox, 
Albert L. Cox 
Attorney for Petitioner, 
The Salvation Army, 

821 - 15th Street N.W. 
Washington 5, D. C. 


CHRISTIAN & ELEANOR RUPPERT 
HOME FOR THE AGED & INDIGENT 
RESIDENTS OF THE DISTRICT OF 

COLUMBIA 

By /s/ G. C. Zimmerman 
Pres. 
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BAUMAN & BURNETT, 

By /s/ John H. Burnett 
John H. Burnett, 

Attorneys for Petitioners, 

Christian & Eleanor Ruppert 
Home for the Aged & Indigent 
Resident of the District of Columbia, 

600 F Street N.W. 

Washington, D. C. 

Copy hereof mailed, postage prepaid, this 9th day orf 
Septmeber, 1952, to Milton Kaplan, Esquire, Attorney 
for Caveatee, Investment Building, Washington, D. C. 

/s/ Frank E. Scrivener 
Frank E. Scrivener 

* * # * 


Filed Oct 10 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court I 

1453 Order Joining Additional Caveators 

Upon consideration of the Petition of Aid Association 
of the Blind of the District of Columbia, Central Union 
Mission of the District of Columbia, American National 
Red Cross, Young Women’s Christian Association, The 
Salvation Army, and Christian and Eleanor Ruppert 
Home for the Aged and Indigent Residents of the District 
of Columbia, filed herein the 9th day of September, 
1952; it, is, by the Court, this 10th day of October, 1952, 

ORDERED, that the prayer of the said Petition be, 
and the same hereby is granted, and the aforenamed peti¬ 
tioners hereby are held to have, by their said Petition, 
adopted the allegations contained in the Caveat heretofore 
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filed in this cause by Emma Guschewsky and James 
Ezra Troth. 

/s/ Matthew F. McGuire 
JUDGE 

• • • • 


1454 Filed Oct 13 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Order Framing Issues 

Upon consideration of the Caveat of Ethel B. Moss- 
burg, filed against a certain paper writing bearing date 
the 7th day of February, 1952, filed herein, purporting 
to be the Last Will and Testament of Laura D. Shackel¬ 
ford, deceased, and of the Answer of Henry M. Fowler, 
filed thereto, it is by the Court this 13th dav of October, 
1952, 

ORDERED, That the following issues be and they 
hereby are framed to be tried before a jury on the 8th 
day of December, 1952: 

One: Was the paper writing filed in this Court and 
bearing date the 7th day of February, 1952, the Last Will 
and Testament of Laura D. Shackelford, deceased? 

Two: Was the said paper writing dated the 7th day 
of February, 1952, purporting to be the Last Will and 
Testament of Laura D. Shackelford, deceased, executed 
and attested in due form, as required by law? 

Three: Was the said Laura D. Shackelford, at the 
time of the making and subscribing or of the acknowledg¬ 
ing by her of the said paper writing, of sound and dis¬ 
posing mind and memory and capable of making a Will. 

Four: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof 
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procured from the said Laura D. Shackelford, deceased, 
by fraud or deceit practiced upon the said Laura D. 
Shackelford, by Charlotte B. Gill, Mary Frances Spauld¬ 
ing, Frederick C. Spaulding, or any other unknown person 
or persons. 


Five: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof pro¬ 
cured from the said Laura D. Shackelford, deceased, by 
the undue influence or duress or coercion of Char- 
1455 lotte B. Gill, Mary Frances Spaulding, Frederick 
C. Spaulding, or any other unknown person or 
persons? 

/s/ Matthew F. McGuire 
Judge 


Seen: 


And caveator hereby notes an exception to the Honor¬ 
able Court’s ruling in not granting caveator’s issues 
#3, 4 & 5 in the form proposed by her in her motion to 
prove issues. 

10-9-52 

/s/ S. Albert Mickler 
S. Albert Mickler 
1010 Vermont Ave., N. W. 

Washington 5, D. C. 

; 

Attorney for Ethel B. Mossburg, Caveator. 

• * • * 


Filed Oct 24 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 


1456 Order 

Upon consideration of the petition of Young Men’s 
Christian Association of the City of Washington, D. C., 
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filed herein, it is by the Court this 24th day of October, 
1952, 

ORDERED, That the prayer of the said petition be, 
and the same hereby is granted, and the said Young 
Men’s Christian Association of the City of Washington, 
D. C. is hereby held to have by its said petition, adopted 
the allegations contained in the caveat heretofore filed 
in this cause by Emma Guschewsky and James Ezra 
Troth. 

/s/ Matthew F. McGuire 
Judge 

• • • * 


1457 Filed Dec 8 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Order Consolidating Caveats for Trial 

Upon Motion of the respective parties hereto, and it 
appearing to the Court that there have been filed herein 
in opposition to the purported Last Will and Testament 
of Laura D. Shackelford, deceased, dated February 7, 
1952, a Petition for Caveat of Emma Guschewsky and 
James Ezra Troth, subsequently by Order entered herein 
the 10th day of October, 1952, joined in by Aid Associa¬ 
tion for the Blind of the District of Columbia, Central 
Union Mission of the District of Columbia, American 
National Red Cross, Young Women’s Christian Associa¬ 
tion, The Salvation Army and Christian and Eleanor 
Ruppert Home for the Aged and Indigent Residents of 
the District of Columbia, and subsequently joined in, by 
Order entered herein the 24th day of October, 1952, by 
Young Men’s Christian Association; and a Petition for 
Caveat of Ethel Mossburg; and it appearing further to 
the Court that issues have been framed between the 
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Caveatee and each of said Caveators, such issues being 
identical; and it appearing further that by Order entered 
herein the 6th day of October, 1952, trial of the issues 
between Guschewsky, Troth, and the parties joined as 
Caveators with them, and Fowler, the Caveatee, has been 
set for the 8th day of December, 1952; it is, by the 
Court, this 8th day of December, 1952: 

ORDERED that the Caveat of Guschewsky, 
1458 Troth, and the parties joined with them, and the 
Caveat of Mossburg, be and they hereby are con¬ 
solidated for trial, on the 12th day of January, 

1953. : 

/s/ Walter M. Bastian 
JUDGE 

We consent: 


Frank E. Scrivener, 
Attorney for Caveators, 
Guschewsky and Troth 


S. Albert Mickler, 
Attorney for Caveator, 
Mossburg 


Milton Kaplan, 

Attorney for Fowler, 

Caveatee 

• * • • 


1460 Filed Mar 25 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Stipulation. 

It is hereby stipulated and agreed by and between S. 
Albert Mickler, counsel for caveator, Ethel B. Mossburg, 
and also counsel for the hereinafter named persons alleg¬ 
ing themselves to be heirs at law and next of kin of 
Laura D. Shackelford, the decedent herein, and Frank 
Scrivener, counsel for Ezra Troth and Emma Guschewsky, 
other caveators, and Milton Kaplan, Counsel for Henry 
M. Fowler, caveatee herein, that the said hereinafter 
named persons are hereby allowed to join in as caveators 
in this action by them adopting the caveat filed herein 
by Ethel B. Mossburg and the issues framed on her 
caveat, and that the answer to said Mossburg caveat filed 
by caveatee Henry M. Fowler, shall apply to and become 
the answer to them a 

Said parties are: 

Herbert R. DeCatur, 

Edith M. Kendall, 

Hazel V. Leef, 

John A. DeCatur, 

Frank M. DeCatur, 

Agnes Homes, 


Emma Decatur, 
Emma Lewis, 

John W. Shackelford, 
Ashton Shackelford, 
Mary E. Dye, 

Mattie Schammel. 

/s/ S. Albert Mickler. 

S. Albert Mickler. 

/s/ Milton Kaplan. 

Milton Kaplan. 

/s/ Frank M. Scrivener 
Frank M. Scrivener. 


Dated—March 9, 1953 
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1490 Filed Oct 6 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

I 

Order AUgnmg Parties 

This cause coming on to be heard upon the issues 
framed upon the caveat and answer thereto, it is, by 
the Court, this 6th day of October, 1953, 

ORDERED, that the cavetors shall be designated as 
parties plaintiff and the caveatee and Guardian ad litem 
as parties defendant. 

/s/ Jas. W. Morris 
JUDGE 

• • * • 

j 

1491 Filed Oct 15 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

With the consent of counsel, the Order in this case of 
the 13th day of October, 1952, framing issues, is amended 
by striking out the issues therein framed to be tried by 
the jury and substituting in lieu thereof the following: 

One: Was the paper writing dated the 7th day of 
February, 1952, purporting to be the Last Will and Testa¬ 
ment of Laura D. Shackelford, deceased, executed and 
attested in due form, as required by law? 

Two: Was the said Laura D. Shackelford, at the time 
of the making and subscribing or of the acknowledging 
by her of the said paper writing, of sound and disposing 
mind and memory and capable of executing a valid deed 
or contract? 

Three: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof pro- 
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cured from the said Laura D. Shackelford, deceased, by 
fraud or deceit practiced upon the said Laura D. Shackel¬ 
ford, by Charlotte B. Gill, Mary Frances Spaulding, 
Frederick C. Spaulding, or any other unknown person or 
persons? 

Four: Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof 
procured from the said Laura D. Shackelford, deceased, 
by the undue influence or duress or coercion of Charlotte 
B. Gill, Mary Frances Spaulding, Frederick C. Spaulding, 
or any other unknown person or persons? 

1492 Five: Was the said paper writing filed in this 
Court and bearing the date the 7th day of Feb¬ 
ruary, 1952, the Last Will and Testament of Laura D. 
Shackelford, deceased? 

This October 15th 1953 

/s/ Jennings Bailey 
Judge 

* * * • 


1502 Filed Nov 4 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
whereupon the trial was resumed and the jury, after the 
case is given them in charge, upon their oath say: In 
answer to the First Issue: 

Was the paper writing dated tfie 7th day of February, 
1952, purporting to be the last will and testament of 
Laura D. Shackelford, deceased, executed and attested in 
due form, as required by law: 

They answer “Yes 


In answer to the Second Issue: 

Was the said Laura D. Shackelford, at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing, of sound and disposing mind 
and memory and capable of executing a valid deed or 
contract? 

Thev answer “No”. 

In answer to the Third Issue: 

Was the said paper writing dated the 7th day of Feb¬ 
ruary, 1952, obtained, or the execution thereof procured 
from the said Laura D. Shackelford, deceased, by fraud 
or deceit practiced upon the said Laura D. Shackelford, 
by Charlotte B. Gill, Mary Frances Spaulding, Frederick 
C. Spaulding, or any other unknown person or persons? 

They answer “Yes”. 

1503 In answer to the Fourth Issue: 

Was the said paper writing dated the 7th day 
of February, 1952, obtained, or the execution thereof pro¬ 
cured from the said Laura D. Shackelford, deceased, by 
the undue influence or duress or coercion of Charlotte 
B. Gill, Mary Frances Spaulding, Frederick C. Spaulding, 
or any other unknown person or persons? 

They answer “Yes”. 

In answer to the Fifth Issue: 

Was the said paper writing filed in this Court and 
bearing the date the 7th day of February, 1952, the Last 
Will and Testament of Laura D. Shackelford, deceased? 

Thev answer “No”. 
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1504 Filed Nov 9 1953 Theodore Cogswell ' 

Register of Wills, D. C. Clerk of Probate Court 

Motion for Judgment Notwithstanding Verdict or for a 

New Trial 

Now comes the caveatee by his counsel, and moves the 
Court for an order setting aside the verdict herein and 
the judgment entered thereon and for judgment in accord¬ 
ance with caveatee’s motion for a directed verdict, or in 
the alternative for a new trial, on the following grounds: 

1. There was no substantial and competent evidence 
to sustain the verdict in favor of the caveators. 

2. The Court erred in submitting the case to the jury 
upon all the testimony in the case. 

3. The caveatee upon all the evidence was entitled to 
a directed verdict on all issues at the conclusion of all 
of the testimony. 

4. The caveatee was prejudiced before the jury in that 
Arthur Hilland, Esq., one of the attorneys for caveators 
after being advised by the Court that all medical testi¬ 
mony save that of Dr. John Shreiber was inadmissible 
in this case by reason of privilege, did in the presence of 
the jury direct the Marshal to call as one of his wit¬ 
nesses a Dr. Cavanaugh with full knowledge that Dr. 
Cavanaugh was incompetent to testify. Caveatee was 
further prejudiced when Mr. Hilland, in his closing argu¬ 
ment referred to Dr. Cavanaugh, identified him as a 
psychiatrist, and attempted to argue his proposed testi¬ 
mony to the jury. 

5. The Court erred in refusing to instruct the jury 
that the appointment of a conservator for Laura D. 
Shackelford on February 4, 1952, was an adjudication 
that said Laura D. Shackelford was of sound mind. 


r 
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6. The Court erred in refusing to instruct the jury 
that they were to draw no inferences concerning caveatee’s 
ability or lack of ability to produce the testimony of physi¬ 
cians from the fact that the only testimony of a physician 
in this case was introduced by the caveators through Dr. 
John Schreiber. 

1505 7. The Court erred in refusing to permit coun¬ 

sel for caveatee to argue the validity of the wills 
of decedent executed prior to the will of February 7, 
1952, in order to show the interest of and basis for the 
testimony of the heirs of Laura D. Shackelford who 
joined as caveators in this case. 

8. The Court erred in failing to submit to the jury, for 
their consideration during deliberations, all exhibits ad¬ 
mitted into evidence in this case. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for caveatee 
1142 Investment Building 
Washington 5, D. C. 

• • • • 

1507 Notice to Clerk 

The above entitled cause was tried before Judge Bailey, 
and the foregoing Motion for Judgment Notwithstanding 
Verdict or for a New Trial, is required to be referred to 
that Judge for consideration, under the rules of Court. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for caveatee 

• • • • 
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15^8 Filed Nov 12 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Order Denying Probate 

This case came on to be heard and the Court having 
signed an order, dated October 15, 1953, amending the 
issues herein, and the Court having submitted the said 
amended issues to the jury for determination and the 
jury having on the 4th day of November, 1953, returned 
a verdict as follows: 

In answer to the First Issue: 

Was the paper writing dated the 7th day of February, 
1952, purporting to be the last will and testament of 
Laura D. Shackelford, deceased, executed and attested in 
due form, as required by law? 

The Jury answered, by direction of Court, “Yes” 

In answer to the Second Issue: 

Was the said Laura D. Shackelford, at the time of 
making and subscribing or of the acknowledging by her 
of the said paper writing, of sound and disposing mind 
and memory and capable of executing a valid deed or 
contract? 

The Jury answered “No.” 

In answer to the Third Issue: 

Was the said paper writing dated the 7th day of Feb¬ 
ruary, 1952, obtained, or the execution thereof procured 
from the said Laura D. Shackelford, deceased, by fraud 
or deceit practiced upon the said Laura D. Shackelford, 
by Charlotte B. Gill, Mary Frances Spaulding, Frederick 
C. Spaulding or any other unknown person or persons? 

• • • • 


The Jurv answered “Yes.” 


1509 Inswer to the Fourth Issue: 

Was the said paper writing dated the 7th day 
of February, 1952, obtained or the execution thereof pro¬ 
cured from the said Laura D. Shackelford, deceased, by 
the undue influence or duress or coercion of Charlotte B. 
Gill, Mary Frances Spaulding, Frederick C. Spaulding, 
or any other unknown person or persons? 

The Jury answered “Yes” 

Inswer to the Fifth Issue: 

Was the said paper writing filed in this Court and 
bearing the date the 7th day of February, 1952, the Last 
Will and Testament of Laura D. Shackelford, deceased? 

i 

The Jury answered “No” 

Accordingly, it is, by the Court, this 12th day of No¬ 
vember, 1953, 

ADJUDGED, ORDERED and DECREED, That the 
prayers of the petition of Henry M. Fowler, filed herein 
the 3rd day of June, 1952, for probate and record of the 
paper writing dated the 7th day of February, 1952, filed 
in this proceeding, purporting to be the last will and 
testament of Laura D. Shackelford, deceased, be and are 
hereby denied, and the said paper writing dated February 
7, 1952, purporting to be the last will and testament of 
Laura D. Shackelford, deceased, be and the same is hereby 
denied probate. 

/s/ Jennings Bailey 
JUDGE 

Seen: 

/s/ Milton Kaplan 

MILTON KAPLAN 
Attorney for Caveatees 

/s/ Eugene F. Lane 

EUGENE F. LANE 
Guardian Ad Litem 
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Register of Wills, D. C. Clerk of Probate Court 


Order Denying Motion for Judgment Notwithstanding 
Verdict or for a New Trial 

This action came on to be heard upon caveatee’s motion 
for judgment notwithstanding verdict or for a new trial, 
and thereupon, upon consideration thereof, it is, by the 
court, this 30th day of November, 1953, 

ADJUDGED, as follows: 

1. The motion of caveatee for judgment notwithstand¬ 
ing the verdict is denied; 

2. The motion of caveatee for a new trial is denied. 


/s/ Jennings Bailey 
JUDGE 

Seen: 

/s/ Milton Kaplan 

MILTON KAPLAN 
Attorney for Caveatee 

/s/ Eugene F. Lane 

EUGENE F. LANE 
Guardian Ad Litem 


1515 Filed Dec 18 1953 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 


Notice of Appeal 

Notice is hereby given that Henry M. Fowler, Caveatee 
in the above cause, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit 
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from the final judgment entered in this action on No¬ 
vember 12, 1953. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Caveatee 
1142 Investment Building 
Washington, D. C. 

• • • • 

Filed Jan 18 1952 Harry M. Hull, Clerk 

j 

Caveators’ Exhibit #3 

Petition for Appointment of Conservator 

The petition of Laura D. Shackelford respectfully rep¬ 
resents as follows: 

1. That the petitioner, an adult citizen of the United 
States domiciled in the District of Columbia, makes this 
application pursuant to the provisions of Public Law No. 
196, 82nd Congress, approved October 24, 1951. 

2. That the petitioner, who was bom on February 4, 
1864, by reason of her advanced age and her physical in¬ 
capacity, is unable properly to care for her own personal 
needs and her real and personal property, located in the 
District of Columbia. At the date of the execution 
hereof, petitioner is a patient at the George Washing¬ 
ton University Hospital in Washington, District of Co¬ 
lumbia, with no immediate prospect of release from said 
Hospital. The petitioner is the owner of the following 
real and personal property: 

Securities 

300 shares of common stock of the Potomac Electric 
Power Co.; 

20 shares of preferred stock of the Potomac Electric 
Power Company; 


50 shares of 4*4% convertible preferred stock of Julius 
Garfinckel and Company; 

United States Treasury Coupon bonds in the total 
amount of Five Thousand Dollars ($5,000.00); 

United States Savings Bonds in total maturity value 
of Five Thousand One Hundred Seventy-five Dollars 
($5,175.00). 

Cash on Deposit 

United States Postal Savings in the amount of Twenty- 
five Hundred Dollars ($2,500.00); 

Checking account, Riggs National Bank, Chevy Chase 
Branch in the amount of Twelve Thousand Eight Hun¬ 
dred Ninety-two Dollars Ninety-two Cents ($12,892.92); 

Savings account in the Washington Loan and Trust 
Company in the amount of Twenty-seven Hundred Fifty- 
eight Dollars and Eight Cents ($2,758.08); 

Savings account in the American Security and Trust 
Company in the amount of Twenty-five Hundred Thirty- 
three Dollars Twenty-four Cents ($2,533.24); 

Savings account at Riggs National Bank, Chevy Chase 
Branch, in the amount of Twenty-four Hundred Forty- 
seven Dollars Forty-one Cents ($2,447.41); 

Savings account No. 40-713 in the Perpetual Building 
Association, in the amount of Five Thousand One Hun¬ 
dred Seventy-nine Dollars Ninety-one Cents ($5,179.91); 

Savings account No. 46-731 in the Perpetual Building 
Association, in the amount of Eleven Thousand Two Hun¬ 
dred Seventy-one Dollars Twelve Cents ($11,271.12). 

Promissory Notes 

Notes secured by first deeds of trust on District of 
Columbia real estate, held for collection by the B. F. Saul 
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Company, in the total amount of Six Thousand Dollars 

($ 6 , 000 . 00 ); 

Real Estate 

Three cemetery lots in National Memorial Park Ceme¬ 
tery valued at Seven Hundred Ninety-five Dollars 
($795.00); 

Lots 817 in Square 2293, improved by premises 3125 
Military Road, Northwest, assessed at Fifteen Thousand 
One Hundred Forty-one Dollars ($15,141.00); 

Lot 14 in Square 1996, improved by premises 5530 
Broad Branch Road, Northwest, assessed at Sixty-five 
Hundred Thirty-six Dollars (6,536.00); 

Lot 16 in Square 936, improved by premises 924 Mary¬ 
land Avenue, Northeast, assessed at Fifty-one Hundred 
Forty Dollars ($5,140.00). 

The petitioner resides on the second floor of premises 
3125 Military Road, Northwest, and rents to tenants the 
first floor of said dwelling as well as the two other dwell¬ 
ings listed above. By reason of petitioner’s advanced 
age and physical incapacity she is unable to maintain the 
burden of caring for her property and of transacting the 
necessary business incident to her ownership thereof. 
Further, petitioner is unable to remain responsible for 
her own personal welfare. 

3. The petitioner is unmarried, and has neither father, 
mother, nor brothers and sisters living. Petitioner has 
no close relatives whatever, but sets forth hereunder, for 
the information of the Court, her nearest relatives, con¬ 
sisting of cousins, all being at least once removed: 

Mrs. Ethel Mossburg, now residing at 1802 Bay Street, 
S. E., Washington, D. C.; 

Mrs. Edith Mae Kendall, now residing at 1808 Bay 
Street, S. E., Washington, D. C.; 
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Mrs. Hazel Leef, now residing at 4812 44th Street, 
N. W., Washington, D. C.; 

Herbert DeCatur, now residing at 1616 E. Street, S. E., 
Washington, D. C. 

John DeCatur, now residing at 3551 Texas Avenue, 
S. E., Washington, D. C.; 

Franklin DeCatur, now residing at Iverson Street, 
Hillcrest Heights, Maryland; 

Mrs. Lottie Gill, present address unknown to peti¬ 
tioner ; 

Mrs. James Fegan, present address unknown to peti¬ 
tioner ; 

Mrs. Bruce Gardner, present address unknown to peti¬ 
tioner. 

4. For many years, the petitioner has enjoyed the 
advice and assistance of the officers of the Biggs National 
Bank, of Washington, District of Columbia, in the control 
and management of her business and financial affairs, 
and petitioner has complete faith and confidence in the 
ability and integrity of said institution. The petitioner 
therefore prefers and hereby requests that the said Bank 
be appointed by this Court to act as conservator with 
respect both to the personal welfare and to the property 
of this petitioner. 

WHEREFORE, the premises considered, petitioner 
prays: 

1. That, without notice or hearing, the Court will ap¬ 
point the Riggs National Bank of Washington, District 
of Columbia, as temporary conservator of the person and 
estate of Laura D. Shackelford, the petitioner. 

2. That, after hearing, the Court will appoint the 
Riggs National Bank of Washington, District of Co- 
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lumbia, to be the permanent conservator of the person 
and estate of the said petitioner. 

3. For such other and further relief as the nature 
of the case may require. 

Her 

/s/ Laura D. X Shackelford 
Mark 

Laura D. Shackelford 

Witnesses to Mark Signature: 

Jan. 18, 1952 

/s/ Emma Guschewsky 
/s/ Fanny L. Guschewsky 
both of 

1329 Longfellow St., N.W. 

/s/ Frank E. Scrivener 
Frank E. Scrivener 
Attorney for Petitioner 
815 15th Street, N. W. 

Washington, D. C. 

District 3560. 

i 

• • • • 

Filed Feb 4 1952 Harry M. Hull, Clerk 

Caveators Exhibit #3 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In the Matter of 

I 

LAURA D. SHACKELFORD 
Civil Action No. 285-52 

Fmdmgs of Fact, Conclusion of Law, and Judgment 

Upon consideration of the pleadings filed herein, and 
of the testimony adduced in open court; the Court, this 
4th day of February, 1952, enters the following: 
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Fvndvngs of Fact 

1. That the petitioner, Laura D. Shackelford, is an 
adult person residing in the District of Columbia. 

2. That, by reason of advanced age, the petitioner is 
unable properly to care for her property. 

3. That the advanced age of petitioner makes necessary 
the appointment of some person to provide fcr her per¬ 
sonal welfare. 

Conclusion of Law 

1. Petitioner is entitled to relief under the provisions 
of Public Law 196, approved October 24,1951. 

Judgment 

It is, by the Court, this 4th day of February, 1952, 

ORDERED that the Riggs National Bank of the Dis¬ 
trict of Columbia be, and it hereby is, appointed con¬ 
servator of the estate of Laura D. Shackelford; and it is 
further 

ORDERED that Charlotte B. Gill be and she hereby 
is appointed to provide for the personal welfare of 
Laura D. Shackelford, in accordance with the provisions 
of See. 6, Public Law 196, app. October 24, 1951. 

/s/ Bumita Shelton Matthews 
JUDGE. 

211 Proceedings 

THE COURT: Proceed. 

MR. HILLAND: May counsel approach the bench, 
Your Honor? 

(At the Bench:) 

MR. HILLAND: We have Mrs. Beale’s doctor here, 
Doctor Seley, who will testify as to her inability to come 
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into court as a witness. I am wondering if Your Honor 
wishes to take that testimony in the presence or absence 
of the jury! 

THE COURT: I think it should be in the presence of 
the jury so they will know why she is not here. 

MR. KAPLAN: Of course I am objecting to the use 
of the deposition. Shall that all be argued in front of 
the jury! 

THE COURT: No, you can argue it at the bench. 
What is your objection! 

MR. KAPLAN: I did not know that was the purpose 
of our bench conference. May I go back and get my 
notes, please! 

This deposition was taken October 1, five days before 
this case was scheduled to be tried. I had received, I be¬ 
lieve, two or three days’ notice of the taking of the deposi¬ 
tion. I put on record first, that I did not believe that it 
was a reasonable notice in the light of the amount of time 
that was given to me and the trial date to properly pre¬ 
pare for that deposition. 

THE COURT: Did you take any action at the time! 

MR. KAPLAN: No sir. I appeared for the 
212 deposition and made that a matter of record that 
we objected to it. i 

Now, on page sixty-eight and sixty-nine— 

THE COURT: I will not take up specific questions, 
now. 

MR. KAPLAN: There is something else, a second 
ground. ; 

My second ground is that she testified at that deposition 
in response to cross-examination that she was appearing 
at that deposition voluntarily because the last time she 
was in court she got very tired and the reason that she 
was appearing at the deposition, and had no intention of 
coming to court, was because of her husband who ob¬ 
jected to her going to court. I 
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MR. HILL AND: Of whom are you speaking? 

MR. KAPLAN: Mrs. Smith. 

MR. HILLAND: This is about Mrs. Beale. 

MR. KAPLAN: We will take Mrs. Beale, then; 

Mrs. Beale testified that she was appearing voluntarily 
on October 1, knowing that she was going to be sub¬ 
jected to examination in the same manner as she would 
in trial. She did not ask her doctor whether she could 
come to the deposition. She said had she asked the 
doctor he probably would have said no, and she doesn’t 
intend to come to court. 

My position is simply this: that I do not think that 
it is proper that five days before a trial that a woman 
should voluntarily come in to a lawyer’s office to 
213 give testimony on a deposition if she is fully able 
to appear to be examined and cross-examined, and 
when she says she knows that she is going to be examined 
and cross-examined but she is voluntarily appearing at 
the deposition but does not intend to come to court. 

THE COURT: I will hear the doctor away from the 
jury, then. 

Frankly, it looks to me like there is no reason why she 
should not be here. 

MR. HILLAND: The doctor says there is, Your 
Honor. If Your Honor should rule that the deposition 
may be read may we read it later so we will not keep 
other witnesses waiting? 

THE COURT: Very well, yes. You need not take 
up the deposition itself right now, but I will hear the 
doctor, and by the way, I understand that one of the 
jurors is ill, Juror No. 5, so I think we will have to put 
one of the alternate jurors in her place. She said she 
could be here tomorrow. 

MR. HILLAND: I hope there is a lot of water under 
the bridge by then. 

THE COURT: If there is no objection I will have 
Alternate No. 1 take her place. 
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MR. HILLAND: No objection. Your Honor. 

MR. KAPLAN: No objection, Your Honor. 

214 MR. MICKLER: It is all right, Your Honor. 

(In open court:) 

THE COURT: Alternate Juror No. 1 take the place 
of Juror No. 5. 

I will ask the jurors to withdraw for a few minutes. 
(Thereupon, the jury withdrew from the court room.) 
MR. HILLAND: Call Doctor Seley, please. 

Thereupon: 

Leon Seley 

was called as a witness and after having been duly sworn 
was examined and testified as follows: 

Direct Examination 
BY MR. HILLAND: 

Q Will you please state your full name? A Doctor 
Leon Seley. 

Q And your address ? A My office is at 503 Eleventh 
Street, Southeast. 

Q Your occupation? A Physician. 

Q How long have you been a physician in the District 
of Columbia? A About fifteen years. 

Q In what phase of practice are you engaged? A 
General practice. 

215 Q Do you know a Mrs. Elizabeth Baele of 4915 
Strathmore Avenue, Garrett Park. A Yes, sir, I 

do. 

Q How long have you known her? A Eight years. 

Q Is she a patient of yours? A Yes, sir. 

Q How long has she been a patient of yours? A 
May I refer to my record? 

Since she first came to me as a patient, March 18, 
1952. 
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Q Has she been under your care since then? A 
Yes, sir. 

Q Under your care at the present time? A Yes, sir. 

Q In your opinion, is she able to appear in court as 
a witness before a judge and jury in this case? A No, 
sir. 

Q Will you state to His Honor why? A Your Honor, 
when I examined Mrs. Beale in April of this year her 
blood pressure was extremely high to the point that I 
thought she might possibly have a stroke even in my 
office. Her pressure at that time was 280. Now, that is 
about twice the normal blood pressure. I thought her 
health was very precarious and I advised her not to 
testify in a court trial. 

216 Q Do you see any difference between her ap¬ 
pearing in a court room before a judge and jury 
and appearing in a lawyer’s office to have her deposition 
taken? A Yes, sir. As under the conditions under 
which depositions are usually taken, as I understand it, 
in the ordinary office she would not be under the tension 
that she would be under in a court room and I think 
under those conditions it would probably be all right for 
her to give a deposition. 

Q Do you believe it would be dangerous to her health 
or life to appear as a witness here? A Yes, sir, I do. 

MR. HILLAND: Your witness, Mr. Kaplan. 

Cross-Examination 
BY MR. KAPLAN: 

Q Doctor Seley, you are familiar with the taking of 
depositions, are you not? A Yes, sir. 

Q And you know that in the taking of a deposition 
she is examined by her counsel or counsel for the party 
for for whom she is appearing and in the same manner 
as she w^ould be examined in the court room? A Yes, 
sir. 


Q And you know that she is cross examined in the 
same manner as she would be cross examined in 

217 the court room? A Yes, sir. 

Q And you know that she is under the same 
tension insofar as answering questions on examination 
and cross examination as she would be in the court room, 
would she not? A Well, it is my feeling that the ten¬ 
sion is not the same, in my own experience. I feel the 
same way. I have given depositions on situations in my 
own office or the lawyer’s office and the atmosphere is 
more relaxed and I know that with Mrs. Beale, whenever 
she thought of testifying or coming to court to testify, 
her blood pressure would go up very high. 

Q Did she ask you about the taking of a deposition 
in Mr. Hilland’s office? A No, sir, she did not. 

Q She did not ask you whether it would be advisable 
for her to take a deposition rather than come to court? 
A No, sir. 

Q She did not discuss with you then, previous to her 
taking the deposition, as to whether she should come to 
court or not, did she? A Will you please repeat that 
question? 

Q When did she last ask you whether she could or 
could not appear in court as a witness? A Well, now, 
the last time I saw her was September 23, 1953. I 
don’t have any notes here about testifying at that 

218 time. 

Q Do you have any independent recollection as 
to when she last asked you whether she could appear in 
a court room and testify? A It was probably at the 
time of the last visit, but I would not be sure of that, 
which, as I said, was September 23. 

Q And she has not asked you about that since? A 
That is correct. 

Q Have you examined her since September of 1953? 
A No, sir. 
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Q And how many times did yon examine her between 
April and September of 1953? A Four times. 

Q Four times. And each time did you come to 
her house or did she come to your office? A She came 
to my office. 

Q And did you take her blood pressure in September 
of 1953? A Yes, sir. 

Q What was it then? A 240 at the systolic blood 
pressure that is ordinarily considered the blood pressure. 

MR. KAPLAN: No other questions, Your Honor. 

219 Redirect Examination 
BY MR. HILLAND: 

Q How long has she been suffering from high blood 
pressure? A Well, that I couldn’t say, but since she has 
been under my care she has had high blood pressure. 

MR. HILLAND: Any further questions, Your Honor? 

THE COURT: No. I will excuse the doctor. 

MR. HILLAND: We offer the deposition, Your Honor. 

THE COURT: Let the doctor remain a few minutes. 

I will admit the deposition but now if counsel for the 
caveatees wants the doctor’s Testimony before the jury I 
will have the reporter read it to the jury, either one if 
they prefer. 

MR. KAPLAN: Well, if Your Honor has made your 
ruling already I do not think it makes too much differ¬ 
ence. If it is given to the jury verbatim or explained to 
the jury the effect is the same, but I did want—if it 
please The Court, for the purpose of the record—I did 
want to state this for the purpose of the record, that I do 
in the light of his testimony so that my record may be 
preserved, I do object to the admission of the deposition 
and I object to it on the ground that the witness has 

220 never discussed with the doctor the advisabil¬ 
ity of her appearing in this trial. His testimony 

alleges she never talked to him as to whether she should 
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either go to a deposition or go to this particular trial. 
His testimony also noted that in response to her request 
and in response to his examination that he advised her 
it would be unhealthy to appear here at this trial. In 
view of the fact that his testimony is so generic and 
that she did appear at a deposition and he does not say 
that in light of a specific examination and he has not 
examined her since September, 1953, I submit that he is 
not at this moment qualified to state that she is or is not 
able to appear at this time. 

THE COURT: I will admit the deposition, as I said 
before. 

If you wish for any purpose that the testimony of the 
doctor be given before the jury either personally now, 
or by a reading of his testimony, you may do so. 

MR. KAPLAN: May I confer a moment, if it please 
the Court? 

We will dispense with the testimony of the doctor. 

THE COURT: Very well. The only relevancy in my 
mind was the question of the credibility of the witness— 
I mean the deponent. 

MR. KAPLAN: I do not doubt that he is a reputable 
physician. 

THE COURT: Doctor, you will be excused, then. 
221 (Thereupon, the witness was excused and retired 
from the witness stand.) 

THE COURT: You may offer vour deposition later, 
if vou wish. 

» ; 

MR. HILLAND: We are going to offer it now. 

THE COURT: Very well, call the jury. 

MR. HILLAND: Will Your Honor make a state¬ 
ment to the jury about it or do you wish counsel to? 

THE COURT: I will not go into the reading so far 
as the deposition is concerned. I will explain to the 
jury what the deposition is. 

(Thereupon, the jury returned to the court room.) 
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THE COURT: Counsel for the caveators are about to 
read to you a deposition, that is the testimony of a wit¬ 
ness reduced to writing, the witness not being present in 
court. One counsel will read the questions and the other 
counsel, who is not the witness himself, of course, will 
•read the answers given by the witness at the taking of 
the deposition. Proceed. 

* • • • 

421 MR. KAPLAN: May I ask my next question at 
the bench, if it please the Court, to have a ruling on itf 

(At the Bench:) 

MR. KAPLAN: May I go into the fact that she, as 
an heir and next of kin, can only share in this estate as 
heir and next of kin if she goes beyond the 1936 will; 
that she has to show that she was of unsound mind as of 
1936 before she can share as next of kin in this estate. 
Otherwise, she is limited to the very small— 

THE COURT: No, I am not going into any former 
wills to determine whether or not, as an issue in this 
case, she was competent to make the former will. 

MR. KAPLAN: No, I mean this: Can I show the 
witness’s interest in the 1936 will, not for the purpose 
of showing competency but for the purpose of showing 
interest; that she has to go in back of the 1936 will to 
show why she would testify she was of unsound mind in 
1936, because she has to go beyond the 1936 will to share 
as an heir. 

THE COURT: You mean she did not share in this 
will of 1949? 

MR. KAPLAN: She got $300 in the will of 1949. 

THE COURT: Then she had an interest in the 
case. 

422 MR. KAPLAN: And she got $500.00 in the will 
of ’52, and $800.00 in the will of ’36. As an heir 

and next of kin she would have to go beyond the ’36 will, 
but she has an interest in breaking all of these wills 
because of the fact— 
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THE COURT: The question of whether she is an heir 
or not is a question of law to be determined by relation¬ 
ships. 

MR. KAPLAN: Yes, Your Honor, I wanted to show 
why she is interested in going that far back. 

THE COURT: She is interested all the way through, 
it seems to me. Do you object to this? 

MR. HILLAND: Yes. 

MR. MICKLER: Yes. 

THE COURT: I sustain the objection. 

• * • * 

361 MR. HILLAND: Call Doctor Cavanaugh. 

MR. KAPLAN: May it please the Court, in line with 
our conversation immediately preceding the trial in this 
case, may we approach the Bench? 

(At the Bench:) 

MR. KAPLAN: I think we agreed at the time the 
trial commenced that when a doctor was called we would 
approach the Bench and make offer of proof to see 
whether or not it fell within the proper bounds of the 
examination. I 

MR. HILLAND: Your Honor, Doctor Cavanaugh will 
qualify as a psychiatrist, and he will testify that he was 
called by Doctor Schreiber, and— 

362 THE COURT: Let him remain out for the 
present. 

MR. HILLAND: He was called in the case by Doctor 
Schreiber and he made an examination of Miss Shackel¬ 
ford on January 4, 1952, and at that time among other 
things he found that she did not comprehend what estate 
and property she owned, and that he formed the opinion 
that she was totally incompetent to manage her affairs 
and that he, being a member of the Commission on 
Mental Health, and being familiar with this conservator- 
ship statute of 1951, recommended that a pleading be filed 
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under it rather than under the lunacy statute. That is 
the sum and substance of what— 

ME. KAPLAN: I object to all— 

* # • * 

621 Q Did Miss Shackelford tell Nurse Lambert that 
you were related to her; do you know? A She said we 
were not related but we were her little family. 

Q Did you go to the hospital on January 4, 1952? A 
I did. 

Q Did Mrs. Gill go with you? A She did. 

Q What time of the day did you go ? A Early after¬ 
noon. 

Q How long were you there? A Approximately 
three-quarters of an hour. 

Q Was Doctor Schreiber there when you were? 
A Not to my knowledge. 

Q Was Doctor Cavanaugh there when you were? A 
Not to my knowledge. 

Q Did you visit Miss Shackelford at the hospital on 
January 8, 1952? A I am not familiar with dates. 

Q Did you see Doctor Schreiber on January 8, 

622 1952? A I went to see Doctor Screiber. 

Q Now, didn’t you testify on direct examination 
yesterday that after you saw Doctor Schreiber you went 
to see Miss Shackelford at the hospital every day until 
January 22, when she was discharged from the hospital, 
or when she was removed from the hospital? A Every 
day after Doctor Schreiber— 

THE COURT: The question is did you so testify ves- 
terdav? 

‘ BY ME. HILLAND: 

Q Did you so testify yesterday? A I believe I did. 

Q When you went to see Doctor Schreiber, did he sug¬ 
gest the need of a conservator so that there would be 
someone who could officially take charge of Miss Shackel- 
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ford personally and of her business affairs? A I cannot 
recall any such suggestion. 

Q Did he tell you that he had had Doctor Cavanaugh 
examine her? A No, he did not. 

* * • • 

773 Q Mrs. Spaulding, and while you and Mrs. 
Spaulding were there, Miss Guschewsky came to 

the hospital? A Right. 

Q Now, as a matter of fact, you were there the day 
after that; were you not? Weren’t you there two days 
in succession? A Yes. 

Q You were there on the third day and you were 
there on the fourth day? A Yes. 

Q And isn’t it a fact that the exclusion of visitors 
occurred only on January 5, 6, and 7? A I know the 
next time I went back—I can’t be sure about the date, 
but the next time I went back I was told there 

774 were no visitors. 

Q And that occurred for only three days; did 
it not? A We could see her after the 9th. 

Q What time of day did you see her on January 4, 
that is Miss Shackelford? A It was in the afternoon. 

Q Was Doctor Kavanaugh there when you were? A 
No. 

Q Had he been there? A I don’t know. 

Q You were back visiting Miss Shackelford in the 
hospital on the 8th of January; were you not? A I 
went a number of times. I don’t remember the dates. 

Q Isn’t it a fact you were there on the 3rd and 4th, 
and all visitors including Miss Guschewsky were excluded 
on the 5th and 6th and 7th, and you and Mrs. Spaulding 
were back there on the 8th? A I was back there as 
soon as I could see her. I don’t remember the date. 

Q Didn’t that exclusion occur for only three days? A 
I don’t know. 



And after that exclusion was lifted, you were there 
every day with Mrs. Spaulding? A Yes. 

775 Q Until Miss Shackelford was discharged? A 
That is right. 

Q On what date did you go to see Doctor Schreiber? 
A The best I can tell you is it was after I had written 
a letter to Cousin Laura—it was after the 7th. 

Q You wrote the letter on the 7th? A Yes. I have 
a copy of the letter. That is how I know the date. 

Q Was it the next day you went to see Doctor 
Schreiber? A It may have been. 

Q And did Doctor Schreiber tell you at that time 
that he thought Miss Shackelford had improved consider¬ 
ably during her stay in the hospital? A I don’t recall 
his exact words. 

Q Did he tell you that in substance? A Well, he 
said that she was able to leave the hospital. 

Q Did he tell you that he had completed the tests he 
had taken her to the hospital to have? A No, he didn’t 
mention tests. 

Q Did he tell you that Doctor Cavanaugh had exam¬ 
ined her ? A No, he did not. 

• • * • 

953 BY MR. HILLAND: 

Q When you came to see Mr. Scrivener bn 

954 January 18, 1952, didn’t he tell you that he had 
prepared and was ready to file a petition for the 

appointment of a conservator? A I told you he did not. 

Q Didn’t he tell you that the bank had stopped cash¬ 
ing Miss Shackelford’s checks since January 4? A No 
discussion whatsoever regarding that. The whole dis¬ 
cussion was on releasing her from the hospital. That is 
what I went over there for. 

Q Did he tell you Doctor Cavanaugh had examined her 
on January 4? A No, no discussion like that. 
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1278 (Excerpt from proceedings of Wednesday, No¬ 
vember 4, 1953, oral argument of counsel for 
caveators.) 

MR. HILL AND: . . . Now, getting back to this argu¬ 
ment of Mr. Kaplan’s that she was taken to the hospital 
to have a conservator appointed, you remember that the 
evidence was that on January 4, the Riggs Bank stopped 
cashing checks on her account. You remember the evi¬ 
dence was that on January 4, Doctor Cavanaugh, a psy¬ 
chiatrist, examined her and that showed right there in the 
conservatorship proceeding— 

MR. KAPLAN: I object. 

THE COURT: I will not permit any argument about 
that examination by a psychiatrist. 

MR. HILLAND: I am not making any argument— 

THE COURT: Well, the fact that you are drawing 
an inference from it and the jurors will disregard that. 


MR. HILLAND: 


I will say nothing about it, 


Your 


Honor. 


THE COURT: I didn’t understand you. 


MR. HILLAND: 


I said I will say nothing morel 


about 


it and I am sorry I said what T did. . . . 


i 
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QUESTIONS PRESENTED 


1. (a) Did appellant waive any objection that he may 
have had a right to make to the notice of the taking of the 
deposition of Elizabeth Beale by failing to promptly serve 
written objection upon appellees as required by Rule 32(a) 
of the Federal Rules of Civil Procedure? 


(b) Did the District Court err in finding from the testi¬ 
mony of Dr. Leon Seley that Elizabeth Beale was unable 
to attend or testify because of age, sickness or infirmity 
within the meaning of Rule 26(d)(3) 3 of the Federal Rules 
of Civil Procedure? 

(c) Did the District Court err in ruling, upon the basis 
of its foregoing finding, that the deposition of Elizabeth 
Beale could be used by appellees as evidence in the trial 
as authorized by said Rule 26(d)(3) 3? 

2. Did the trial judge abuse his discretion in denying 
further cross-examination concerning the interest of 
appellee Ethel B. Mossburg where her interest was not in 
dispute and was already shown and admitted by the record 
and her testimony? 

3. (a) Did appellant waive any objection that he might 
have had a right to make to references by appellees’ 
counsel to Dr. Cavanaugh by introducing evidence that a 
psychiatrist had been called in to examine the testatrix and 
that Dr. Cavanaugh was the psychiatrist who made the 
examination? 


(b) Did appellant waive any objection that he may have 
had a right to make to references to Dr. Cavanaugh by 
counsel for appellees while interrogating witnesses by 
failing to object thereto during the trial and by failing to 
make a motion for the withdrawal of a juror and by failing 
to otherwise raise the point during the trial? 




(c) Did any error occur concerning references by 
appellees’ counsel to Dr. Cavanaugh where the District 
Court sustained the only two objections made by appellant? 

(d) Were references to Dr. Cavanaugh objectionable? 

(e) Would references to Dr. Cavanaugh, if objection¬ 
able, constitute reversible error where they related to the 
issue of mental capacity only and the judgment appealed 
from is based on two other issues as well as on the issue of 
mental capacity? 

4. Is appellant’s contention that the verdict on the issues 
of testamentary capacity, undue influence and fraud and 
duress was contrary to the evidence, entitled to considera¬ 
tion and decision by this court or should it be held to be 
frivolous, stricken and disregarded where in the District 
Court counsel for appellant conceded the evidence made 
out a prima facie case on the issue of undue influence and 
where, in violation of the rule of this court that an 
appendix “shall contain such parts of the record material 
to the questions presented as the appellant desires the 
court to read,” appellant’s appendix does not contain any 
part of the evidence relating to any of those issues? 
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any of the issues. Therefore, appellant is not 
entitled to have his contention that the verdict 
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United States Court of Appeals 

Foa the District of Columbia Circuit 


No. 12,134 


HENRY M. FOWLER, Appellant, 

v. 

EMMA GUSCHEWSKY, et al, Appellees . 


Appeal from The United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
Facts Relating to Deposition of Elizabeth Beale 

The record on file in this court does not support 
appellant’s statement that he received only three days’ 
notice of the taking of the deposition of Elizabeth Beale, 
but it does show that appellant did not take any action 
before the taking of the deposition as required by Rule 
32(a) of the Federal Rules of Civil Procedure. 
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(Appellant’s Appendix 67A) Appellant, who is a practic¬ 
ing lawyer, and his counsel appeared at the taking of the 
deposition. (Appellant’s App. 67A and Appellees’ App. 7) 
The record on this appeal does not show that appellant 
or his counsel objected to the taking of the deposition at 
the time and place that it was taken, but it does show that 
counsel for appellant cross-examined Mrs. Beale. 
(Appellees’ App. 8 and Tr. 236) 

The statement in the first paragraph on page 7 of 
appellant’s brief that Mrs. Beale stated that she “had not 
seen her doctor to ask him whether she could testify” is 
untrue. Mrs. Beale’s testimony was exactly contrary to 
that statement. She testified “I certainly have” and he 
“has written a letter to the court that I positively couldn’t 
testify in court.” (Appellees’ App. 7-8) 

Dr. Leon Seley’s testimony was in substance as follows: 
On direct examination he testified that Mrs. Beale had 
been a patient of his since March 18, 1952, had been under 
his care since then, that in his opinion she is unable to 
appear in court as a witness before a judge and jury in 
this case, that when he examined her in April, 1953, her 
blood pressure was extremely high—to the point that he 
thought she might possibly have a stroke even in his office, 
that her pressure at that time was 280, which is about 
twice the normal blood pressure, that he thought her 
health was very precarious and he advised her not to 
testify in a court trial, that he sees a difference between 
her appearing in a court before a judge and jury and 
appearing in a lawyer’s office to have her deposition taken, 
because in the ordinary office she would not be under the 
tension that she would be under in a court room and he 
thought that in an ordinary office it would probably be all 
right for her to give a deposition, and that he believed it 
would be dangerous to her health or life to appear as a 
witness in court in this case. On cross-examination he 
testified that he is familiar with the way depositions are 
taken and it is his feeling that the tension is not the same 
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as it is when one testifies in court and that has been his 
own experience, that he has given depositions in his own 
office or a lawyer’s office and the atmosphere is more re¬ 
laxed and he knew that with Mrs. Beale, whenever she 
thought of testifying or coming to court to testify, her 
blood pressure would go up very high; that it probably 
was on her last visit to his office on September 23, 1953, 
that she last asked him whether she could appear in a 
court room and testify, that he examined her four times 
in his office between April and September, 1953, that when 
he examined her in September, 1953, her systolic blood 
pressure was 240. On re-direct examination, he testified 
that Mrs. Beale has had high blood pressure since she has 
been under his care. (Appellant’s App. 69A-72A) 

Appellant’s appendix does not contain Mrs. Beale’s 
testimony or any part thereof. 

i 

Facts Relating to Cross-Examination of Appellee 
Ethel B. Mossburg 

The pertinent facts concerning the cross-examination by 
appellant’s counsel of appellee Ethel B. Mossburg, are 
that, on cross-examination of her, appellant’s counsel 
elicited some irrelevant testimony about the testatrix’s 
mental condition as far back as 1933. (Tr. 407, 410, 411, 
416, 417) That testimony was not relevant to the issue of 
her mental capacity on February 7, 1952, when she made 
the will that was in contest. Then counsel for appellant, 
without putting any question along that line to the witness, 
asked the court for opportunity to cross-examine her 
about her interest. (Appellant’s App. 74A) There was no 
dispute about her interest. She was one of the caveators. 
She filed a caveat as a cousin of the testatrix. (Appellant’s 
App. 39A) She had testified on direct examination that 
she was a cousin of the testatrix (Tr. 375-376), that she 
was a caveatrix (Tr. 378), and of her interest in the con¬ 
servatorship proceeding involving the testatrix. (Tr. 378) 
Three wills then in evidence showed that she was a legatee 
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in each of them. (Appellant’s App. 3A, 14A, 20A) The 
fact that she was an interested party and an interested 
witness was already fully shown and admitted by the 
record and her testimony and never was in dispute. 

The statement in appellant’s brief, page 8, that the 
testimony of appellee Ethel B. Mossburg that the testatrix 
was irrational at times since 1933 “differed entirely from 
the testimony of all prior witnesses for the caveators” is 
misleading because other witnesses for the caveators were 
not asked and did not testify about her mental condition as 
far back as 1933. 

Facts Concerning References to Dr. Cavanaugh 

Appellant introduced the following evidence concerning 
Dr. Cavanaugh: That Dr. Schreiber had called in a 
psychiatrist at the hospital to examine Miss Shackelford 
and that he had Dr. John Cavanaugh come to see her be¬ 
cause he, plus being a medical man, is most familiar with 
the variations, especially dealing with older people and 
that that was for the patient’s protection as well as him¬ 
self. (Appellees’ App. 19-20) 

The District Court did not make any ruling concerning 
references to Dr. Cavanaugh that was adverse to 
appellant. The District Court sustained appellant’s ob¬ 
jection to the calling of Dr. Cavanaugh as a witness. 
(Appellees’ App. 21-22) It should he Observed that 
Appellant's Appendix fails to show the District Court's 
ruling which sustained appellant's objection. (Appellant's 
App. 75A-76A) But the ruling is shown in Appellees' 
Appendix, pages 21-22. The District Court sustained 
appellant’s objection to a reference to Dr. Cavanaugh in 
the closing argument of counsel for the appellees. 
(Appellant’s App. 79A) These were the only two 
objections made by appellant. Both were sustained by the 
District Court. 

Appellant did not at any time object to any reference to 
Dr. Cavanaugh made by counsel for caveatees while 


interrogating witnesses. (Appellant’s App. 76A-78A and 
Appellees’ App. 9) 

The foregoing are all the references to Dr. Cavanaugh 
that occurred during the trial. ; 

Appellant did not at any time during the course of the 
trial contend that the conduct of counsel for appellees was 
prejudicial or improper and did not during the course of 
the trial ask the District Court to withdraw a juror and 
declare a mistrial because of any reference to Dr. 
Cavanaugh. 

Facts Relating to Appellant's Contention That the Verdict 
Was Contrary to the Evidence 

In his argument of appellant’s motion for a directed 
verdict at the close of appellees’ evidence, counsel for 
appellant conceded that a prima facie case of undue in¬ 
fluence had been made out by appellees’ evidence. He 
said, “I think that there are sufficient surrounding cir¬ 
cumstances to have created a prima facie case on undue 
influence and I think that should go to the jury as of this 
time . . .” (Appellees’ App. 11) 

At the close of all the evidence, it was so obvious and 
clear that all the evidence made out a prima facie case on 
the issues of testamentary capacity, undue influence and 
fraud and deceit, there was no argument on appellant’s 
renewal of his motion for a directed verdict. (Tr. 362) 

There are 1555 typewritten pages of the official court 
reporter’s transcript of the evidence and proceedings at 
the trial on file in this court and there are 18 exhibits for 
appellant and 23 exhibits for appellees, or a total of 41 
exhibits, on file in the office of the clerk of this court. 
Appellant’s appendix does not contain any part of the 
record material to the question of whether or not the 
verdict of the jury was contrary to the evidence, as re¬ 
quired by Rule 17(c) (11) of this court. Appellant’s 
appendix does not contain any of the 41 exhibits or any 
part thereof. Appellant’s appendix contains only 13 
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printed pages of the proceedings at the trial. Eight of 
them contain argument and testimony about the admis¬ 
sibility of Elizabeth Beale’s deposition, and five contain 
argument and testimony concerning references to Dr. 
Cavanaugh. (Appellant’s App. 66A-79A) None contains 
testimony relating to appellant’s contention that the 
verdict was contrary to the evidence. 



STATUTES AND RULES INVOLVED 
Statutes 

The following sections of the District of Columbia Code, 
1951 Edition, are involved: 

‘‘§14-308 (9:20). Testimony of physicians— 
Inapplicable in criminal cases. 

In the courts of the District of Columbia no 
physician or surgeon shall he permitted, without the 
consent of the person afflicted, or of his legal repre¬ 
sentative, to disclose any information, confidential in 
its nature, which he shall have acquired in attending 
a patient in a professional capacity and which was 
necessary to enable him to act in that capacity, whether 
such information shall have been obtained from the 
patient or from his family or from the person or 
persons in charge of him: Provided, That this section 
shall not apply to evidence in criminal cases where 
the accused is charged with causing the death of, or 
inflicting injuries upon a human being, and the dis¬ 
closure shall be required in the interests of public 
justice. (May 25, 1896, 29 Stat. 138, ch. 245; Mar. 3, 
1901, 31 Stat. 1358, ch. 854, §1073; Mar. 3, 1901, 31 
Stat. 1434, ch. 854, §1636.)” 

“§19-101 (29:21). Capacity to make will. 

No will, testament, or codicil shall be good and 
effectual for any purpose whatever unless the person 
making the same be, if a male, of the full age of twenty- 
one years, and if a female, of the full age of eighteen 
years, and be at the time of executing or acknowledg¬ 
ing it, as hereinafter directed, of sound and disposing 
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mind and capable of executing a valid deed or con¬ 
tract. (Mar. 3, 1901, 31 Stat. 1433, ch. 854, § 1625.)” 

“§21-501. Appointment op conservators. 

If an adult person residing in or having property- 
in the District of Columbia is unable, by reason of 
advanced age, mental weakness (not amounting to 
unsoundness of mind), or physical incapacity properly 
to care for his property, the United States District 
Court for the District of Columbia may, upon his 
petition or the sworn petition of one or more of his 
relatives or any other person or persons, appoint some 
fit person to be conservator of his property. (Oct. 24, 
1951, 65 Stat. 608, ch. 545, § 1.)” 


“§21-506. Personal welfare of person under con¬ 
servatorship—Responsibility. 


The court, in its discretion, may at any time order 
that the conservator or some other person shall be 
responsible for the personal welfare of the person 
whose property is under conservatorship. In such 
event the conservator or such other person, subject to 
the direction and control of the Civil Division Cf the 


court, shall have the same powers and duties with 
respect to the personal welfare of the said person as 
have the guardians of the persons of infants under 


guardianships. (Oct. 24, 1951, 65 Stat. 609, ch. 
§ 6 .) 


545, 


“§21-507. Lis pendens. 

Lis pendens: Upon the filing of a petition under 
this chapter, a certified copy of such petition may be 
filed for record in the office of the Recorder of Deeds 
of the District of Columbia. If a conservator be 
appointed on such petition, all contracts, except for 
necessaries, and all transfers of real and personal 
property made by the ward after such filing and 
before the termination of the conservatorship shall be 
void. (Oct. 24, 1951, 65 Stat. 609, ch. 545, §7.)” 




Rules 

The following Federal Rules of Civil Procedure are 
involved: 

“Rule 26. Depositions Pending Action. 

• • * 

(d) Use of Depositions. At the trial or upon the 
hearing of a motion or an interlocutory proceeding, 
any part or all of a deposition, so far as admissible 
under the rules of evidence, may be used against any 
party who was present or represented at the taking 
of the deposition or who had due notice thereof, in 
accordance with any one of the following provisions: 
• • • 

(3) The deposition of a witness, whether or not a 
party, may be used by any party for any purpose if 
the court finds: ... or 3, that the witness is unable 
to attend or testify because of age, sickness, infirmity, 
or imprisonment; . . .” 

“Rule 30. Depositions Upon Oral Examination. 

(a) Notice of Examination: Time and Place. . . . 
On motion of any party upon whom the notice is 
served, the court may for cause shown enlarge or 
shorten the time.” 

• * * 

“Rule 32. Effect of Errors and Irregularities in 
Depositions. 

(a) As to Notice. All errors and irregularities in 
the notice for taking a deposition are waived unless 
written objection is promptly served upon the party 
giving the notice.” 


“Rule 46. Exceptions Unnecessary. 

Formal exceptions to rulings or orders of the court 
are unnecessary; but for all purposes for which an 
exception has heretofore been necessary it is sufficient 
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that a party, at the time the ruling or order of the 
court is made or sought, makes known to the court the 
action which he desires the court to take or his ob¬ 
jection to the action of the court and his grounds 
therefor; and, if a party has no opportunity to object 
to a ruling or order at the time it is made, the absence 
of an objection does not thereafter prejudice him.” 
(Italics supplied.) 

The following Rule of this court is involved: 

“Rule 17. Printing of Records and Briefs; Contents 
of Briefs. 

* * * 

(c) Contents of Brief of Appellant . The brief of 
appellant shall contain: 

• * # 

(11) Appendix. An appendix which, in addition to 
what is set out in subdivision (a) above, shall contain 
such parts of the record material to the questions 
presented as the appellant desires the court to read. 


SUMMARY OF ARGUMENT 

I ; 

Appellant waived any objection that he may have a right 
to make to the notice of the taking of the deposition of 
Elizabeth Beale by failing to promptly serve written 
objection upon appellees as required by Rule 32(a) of the 
Federal Rules of Civil Procedure. 

Under Rule 30(a), last sentence, appellant could have 
filed a motion to enlarge the time and the court could have, 
for cause shown enlarged the time fixed in the notice of 
taking of the deposition, but appellant did not make such 
a motion. 

The District Court did not err in finding from the testi¬ 
mony of Dr. Leon Seley that Elizabeth Beale was unable 
to attend or testify because of age, sickness or infirmity 
within the meaning of Rule 26(d) (3) 3 of the Federal Rules 
of Civil Procedure. 
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The District Court did not err in ruling, upon the basis 
of its finding that Elizabeth Beale was unable to attend or 
testify because of age, sickness or infirmity, that her 
deposition could be used by appellees as evidence in the 
trial as authorized by Rule 26(d)(3) 3. 

Appellees move the Court to strike out this part of 
appellant’s brief on the ground that appellant violated 
Rule 17(c) (11) of this Court by failing to include Mrs. 
Beale’s testimony, or any part thereof, in the appendix 
to his brief. 

n 

The interest of appellee Ethel B. Mossburg was not in 
dispute and was already shown and admitted by the record 
and her testimony, and, therefore, the trial judge did not 
abuse his discretion in denying further cross-examination 
concerning her interest. 

Even if there was an abuse of the trial judge’s discre¬ 
tion, there was no reversible error because her testimony 
related only to the issue of testamentary capacity. 

Appellant did not lay a proper foundation for a claim 
of error. 

Appellees move the Court to strike out this part of 
appellant’s brief. 


m 

Appellant waived any objection that he may have had 
a right to make to references by appellees’ counsel to Dr. 
Cavanaugh by introducing evidence that a psychiatrist 
had been called in to examine the testatrix and that Dr. 
Cavanaugh was the psychiatrist who made the examina¬ 
tion. 

Appellant waived any objection that he may have had a 
right to make to references to Dr. Cavanaugh by counsel 
for appellees while interrogating witnesses by failing to 
object thereto during the trial and by failing to make a 
motion for the withdrawal of a juror and by failing to 
otherwise raise the point during the trial. 
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The District Court sustained the only two objections 
made by appellant to references to Dr. Cavanaugh by 
appellees’ counsel, and, therefore, no error occurred. 

Although the District Court sustained appellant’s ob¬ 
jection to the calling of Dr. Cavanaugh as a witness, it 
would have been proper for the District Court to have 
permitted Dr. Cavanaugh to take the witness stand and 
testify that he had examined the testatrix, because his 
answers to that extent would not have related to any in¬ 
formation secured by him from the testatrix but only to 
facts within his own knowledge, as held by this court in 
the case of Eureka-Mary land Assurance Co. v. Gray, infra. 

References to Dr. Cavanaugh, even if objectionable, did 
not constitute reversible error because they related to the 
issue of mental capacity only and the judgment appealed 
from is based on two other issues as well as on the issue 
of mental capacity. 


IV 

Appellant’s contention that the verdict on the issues of 
testamentary capacity, undue influence and fraud and 
duress was contrary to the evidence is not entitled to con¬ 
sideration and decision by this court and should be held to 
be frivolous, stricken and disregarded (1) because in the 
District Court counsel for appellant conceded that the 
evidence made out a prima facie case on the issue of undue 
influence and (2) because, in violation of the rule of this 
court that an appendix “shall contain such parts of the 
record material to the questions presented as the appellant 
desires the court to read,” appellant’s appendix does not 
contain any part of the evidence relating to any of those 
issues. Appellees move that this part of appellant’s brief 
be stricken out on the ground that appellant has violated 
Rule 17(c) (11) of this Court. 

Counsel for appellant conceded in the District Court 
that the evidence made out a prima facie case on the issue 
of undue influence. Unless the verdict on each and all of 
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the three crucial issues was contrary to the evidence, the 
judgment appealed from cannot be reversed, because, if 
the verdict, as to any one of the three crucial issues, was 
consistent with the evidence, it will support the judgment 
of the District Court which is based on the jury’s verdict 
as to each and all of the three crucial issues. 

There is no dispute about the fact that on February 4, 
1952, the District Court appointed conservators for the 
property and person of the testatrix. (Appellant’s Brief 2 
and App. 65A-66A) Therefore, as a matter of law, the 
testatrix lacked capacity to make a will on February 7, 
1952, because on that date she was incapable of making a 
valid deed or contract. Capability of making a valid deed 
or contract is a requisite of capacity to make a will under 
the capacity to make a will statute. Appellees renew their 
motion filed herein to affirm the judgment of the District 
Court on the ground that any alleged error in the course 
of the trial was not prejudicial to appellant because the 
District Court should have ruled from the undisputed facts 
that, as a matter of law, the testatrix lacked capacity to 
make a will after conservators of her property and per¬ 
sonal welfare were appointed. 

ARGUMENT 

I. The District Court Did Not Err in Admitting the Deposition 
of Elizabeth Beale. Appellees Move the Court to Strike Out 
This Part of Appellant's Brief. 

The facts relating to the admission of the deposition of 
Elizabeth Beale in evidence appear on page 1 of this brief 
and in Appellant’s Appendix at pages 66A to 74A and 
Appellees’ Appendix at pages 7 to 8. 

The applicable rules of court appear on page 8 of this 
brief. 

If the notice of the taking of the deposition of Elizabeth 
Beale was not “reasonable notice” within the meaning of 
Rule 30, that rule gave appellant the right to file a motion 
to enlarge the time and the District Court the power for 


cause shown to enlarge the time. Appellant did not file 
such a motion. By failing to file such a motion appellant 
waived all errors and irregularities in the notice, under 
Rule 32(a), which provides that all errors and irregu¬ 
larities in the notice for taking a deposition are waived 
unless written objection is promptly served upon the party 
giving the notice. Peitzman v. City of Illmo, 141 F. 2d 956, 
certiorari denied 65 S. Ct. 47, 323 U. S. 718, 89 L. Ed. 577, 
rehearing denied 65 S. Ct. 112, 323 U. S. 813, 89 L. Ed. 647. 

A reading of Dr. Seley’s testimony, a summary of 
which appears on page 2 of this brief, and the whole of 
which appears in Appellant’s Appendix, pages 69A to 
72A, will leave no doubt that the District Court did not 
err in finding from the testimony of Dr. Seley that 
Elizabeth Beale was unable to attend or testify because 
of age, sickness or infirmity within the meaning of 
Rule 26(d)(3) 3 of the Federal Rules of Civil Procedure, 
and that the District Court did not err when it ruled that 
the deposition of Elizabeth Beale could be used by 
appellees as evidence in the trial as authorized by that 
rule. 

Appellant has not attempted to show that Mrs. Beale 
gave testimony that was adverse to him or that, if she did, 
her adverse testimony related to all three of the crucial 
issues. If it did not, there was no reversible error even 
if the deposition should not have been read at the trial. 

Appellant has not included in the Appendix to his brief 
“such parts of the record material to the questions 
presented as the appellant desires the court to read.” 
Appellees move the court to strike out the part of appel¬ 
lant’s brief under the heading “Argument I”, pages 
6 and 7, on the ground that in connection therewith 
appellant has violated Rule 17(c) (11) of this court. 
Appellees also rely on the authorities cited on pages 20 
and 21 of this brief in support of this motion. 
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II. The Interest of Appellee Ethel B. Mossburg Was Not in 
Dispute and Was Already Shown and Admitted by the 
Record and Her Testimony, and. Therefore, the Trial Judge 
Did Not Abuse His Discretion in Denying Further Cross 
Examination Concerning Her Interest. Appellees Move the 
Court to Strike Out This Part of Appellant's Brief. 

The pertinent facts are set forth on page 3 of this 
brief. This was not a case where the interest of the 
witness did not appear. This was a case where the interest 
of the witness abundantly appeared. In effect, counsel 
for appellant asked the court for permission to argue 
with the witness that because of her interest she had 
testified during his cross-examination that the testatrix 
was irrational at times as far back as 1933. Counsel’s 
arguments at the trial (Appellant’s App. 74A) and in his 
brief (page 12) show that was his purpose. And what he 
now calls “facts and possibilities” that should have been 
before the jury were in fact before the jury. Everything 
he argues in the first paragraph on page 12 of his brief 
probably was and, if those ideas were not, they certainly 
could have been argued to the jury on the basis of the 
record, the testimony and admitted interest of the witness. 
Cross-examination along the line indicated on page 12 of 
appellant’s brief would have been objectionable on the 
ground that it would have been argumentative rather than 
factual. 

Mrs. Mossburg’s testimony about the mental condition of 
the testatrix as far back as 1933 was not crucial to or 
decisive of the issue of mental capacity on February 7, 
1952. Her testimony about the testatrix’s mental condition 
at any time was not crucial to or decisive of the issue of 
mental capacity, because many disinterested witnesses 
testified to the testatrix’s lack of mental capacity, and to 
facts and circumstances showing she lacked mental 
capacity, to make a will on February 7, 1952. So there 
could not have been any prejudicial error involved in the 
court’s ruling. 
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Even if there was an abuse of discretion in the trial 
judge’s refusal to permit further cross-examination on the 
subject of appellee Mossburg’s interest, there was no 
reversible error because her testimony that the testatrix 
was irrational at times as far back as 1933 related only to 
the issue of testamentary capacity. Appellant has not 
attempted to show that Mrs. Mossburg gave adverse testi¬ 
mony relevant and material to all three of the crucial 
issues. The appendix to appellant’s brief does not con¬ 
tain her testimony or any part thereof. Appellees move 
the court to strike out pages 8 to 12 of appellant’s brief 
on that ground. (See pages 20 to 21 of this brief for 
argument and authorities in support of this motion.) 

To have laid a proper foundation for a claim of error, 
appellant should have put his questions to the witness 
and, if objected to and if the court sustained the objection, 
appellant should have made a proffer of what he expected 
to prove if the witness had been permitted to answer. As 
the record stands, there is no showing of any prejudice to 
appellant because the witness’s answers, for all that 
appears in the record, might have been adverse to 
appellant. 

The contention of appellant that the ruling of the court 
on this matter of interest of the appellee Mossburg pre¬ 
vented counsel from arguing the contents of prior wills 
as showing her interest is clearly without merit. The 
ruling did not prevent counsel from arguing that the 
interest of appellee Mossburg “in either attempting to 
sustain one or the other of the prior wills or in attempting 
to upset both prior wills and take as next of kin and 
heir at law of the testatrix” caused her to testify that the 
testatrix was irrational at times as far back as 1933. 

In Plough v. Baltimore & Ohio Railroad Compcmy, 164 
F. 2d 254, 255-256, certiorari denied 68 S. Ct. 740, 333 U.S. 
869, 92 L. Ed. 1140, the court said: 

“(3) . . . Plough and Van Slyke were witnesses, 
but each was also a plaintiff. The jury was fully 
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aware that each had a direct interest in the outcome 
of his case and that his testimony was to be evalued 
in the light of that interest. . . .” 

The foregoing decision shows that in the Federal Courts 
the matter of allowing or restricting cross-examination on 
such collateral matters as interest and bias rests largely 
within the sound discretion of the trial judge. 

In the case at bar the trial judge correctly observed that 
the appellee Mossburg “had an interest in the case” and 
that “The question of whether she is an heir or not is a 
question of law’ to be determined by relationships” and 
that “She is interested all the way through, it seems to 
me.” (Appellant’s App. 74A-75A) 

In Harris v. United States, 59 App. D.C. 353, 41 F. (2d) 
976, this court said: 

“. . . the rule is that the trial court may in its 
discretion limit the scope of the cross-examination, 
and the ruling in question does not show an abuse of 
such discretion. Horton v. United States, 15 App. 
D. C. 310, 324; Johnston v. Jones, 1 Black (66 U. S.) 
209, 226, 17 L. Ed. 117; Blitz v. United States, 153 
U. S. 308, 312, 14 S. Ct. 924, 38 L. Ed. 725; Davis v. 
Coblens, 174 U. S. 719, 727, 19 S. Ct. 832, 43 L. Ed. 
1147.” 

III. Appellant Was Not Prejudiced by the Calling of Dr. Cava¬ 
naugh as a Witness or by Any Other Reference to Dr. 
Cavanaugh. 

The facts relating to this question appear on page 4 
of this brief, at pages 75A to 79A of Appellant’s Appendix 
and at pages 9, 20, 21 and 22 of Appellees’ Appendix. 
However, in this connection, it should be observed that 
Appellant’s Appendix fails to show the District Court’s 
ruling which sustained appellant’s objection to the calling 
of Dr. Cavanaugh as a witness. (Appellant’s App. 75A- 
76A) But the ruling is shown in Appellees’ Appendix at 
page 22. 

As the record shows, appellant introduced evidence that 
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a psychiatrist had been called in to examine the testatrix 
and that Dr. Cavanaugh was the psychiatrist who made 
the examination. Having introduced such evidence, 
appellant is in no position to complain that appellees 
called Dr. Cavanaugh as a witness and made other 
references to him during the course of the trial. 
Appellant’s introduction of such evidence about Dr. 
Cavanaugh constituted a waiver of any ground for 
objection concerning references to Dr. Cavanaugh by 
counsel for appellees during the trial. Moreover, appellant 
waived any objection that he may have had a right to make 
to references to Dr. Cavanaugh by counsel for appellees 
while interrogating witnesses by failing to object thereto 
during the trial and by failing to make a motion for the 
withdrawal of a juror and by failing to otherwise raise 
the point during the trial. 

In McWilliams v. Lewis, 75 U.S. App. D.C. 153, 125 F. 
2d 200, this court said, p. 154: 

“ (3, 4) At the time of the accident Mrs. Lewis was 
pregnant. Some months later her child was born 
prematurely, and died. Her complaint herein claimed 
that the accident caused premature delivery, and her 
counsel, in his opening statement, proposed to show 
that it caused the child’s death. After the trial had 
begun, a doctor stated out of court that the accident 
did not cause the child’s premature birth and death. 
Later in the trial, Mrs. Lewis’s counsel abandoned 
this claim, and the court instructed the jury that no 
such claim was in the case. Counsel’s closing argu¬ 
ment implied, perhaps inadvertently, that there was 
a connection between the accident and the death; and 
appellant now urges that counsel’s repeated references 
to Mrs. Lewis’s difficulties during pregnancy and to 
the child’s death prejudiced the jury. Since this point 
was not raised during the trial, by a motion for the 
withdrawal of a juror or otherwise, it was in effect 
waived.” 4 

4“Cf. Simpson v. Stein, 52 App. D.C. 137, 284 F. 731. The point was 
first raised on a motion for a new trial, the granting of which was, of course, 
in the court’s discretion.” 


When counsel for appellees called Dr. Cavanaugh as a 
witness, counsel for appellant objected and the District 
Court sustained the objection. When counsel for appellees 
referred to Dr. Cavanaugh during his argument to the jury 
at the close of the evidence, counsel for appellant objected 
and the District Court sustained the objection. These were 
the only two objections to references to Dr. Cavanaugh 
that were raised by counsel for appellant. Both objections 
were sustained by the District Court. Why or how 
appellant can complain now about these two rulings that 
were favorable to him does not appear and appellant does 
not even attempt to make it appear. 

Even if the District Court had permitted Dr. Cavanaugh 
to take the witness stand and testify that he had examined 
the testatrix, there would have been no error. On the 
contrary, under the decision of this court in EureJca- 
Maryland Assuramce Company v. Gray, 74 App. D.C. 191, 
194, 121 F. 2d 104, it was error on the part of the District 
Court (adverse to appellees only) to rule that Dr. 
Cavanaugh could not even be sworn as a witness and 
testify that he examined the testatrix. In that case this 
court said: 

“(6) The testimony of Dr. Horn, however, is in a 
different category. He was asked to testify only to 
the fact that he had been called to attend and had 
attended and treated the insured in a professional 
capacity during the tvro-year period immediately pre¬ 
ceding the issuance of the policy, with the dates of 
attendance. The lower court rejected this testimony, 
and we think this was clearly wrong. The answers did 
not relate to any information secured by the physician 
from the patient, but only to facts within his own 
knowledge . . .” 

Associate Justice Vinson, who dissented on other 
grounds, said: 

“. . . I do not maintain that the evidence of Dr. 
Horn was not competent testimony, . . .” 
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The controlling statute does not make a doctor an in¬ 
competent witness. It merely seals the doctor’s lips as to 
any information obtained by the doctor from the patient. 
The doctor can testify to facts within his own knowledge. 
Nor does the statute prohibit showing the patient’s mental 
and physical condition. It was relevant, material and com¬ 
petent to show by any witness having knowledge of the 
facts that the testatrix was visited and examined by 
doctors. The statute does not prohibit that. The fact that 
the patient was attended and examined by doctors tends 
to corroborate the contention that the testatrix was sick, 
infirm and incapable of making a will. 

And, even if the District Court had permitted counsel 
for appellees to continue with his reference to Dr. 
Cavanaugh in his argument to the jury, there would have 
been no error, because the reference was based on the 
evidence introduced by appellant. (Appellant’s App. 79A 
and Appellees’ App. 18-21) 

Appellant did not object to any reference to Dr. 
Cavanaugh made by counsel for appellees while he was 
interrogating witnesses. Appellant did not make known 
to the District Court the action which he desired that court 


to take and, not having raised any objection, appellant, of 
course, did not state any ground for objection, as required 
by Rule 46, which appears on page 8 of this brief. 

Dr. Cavanaugh was called as a witness by appellees in 
connection with the issue of testamentary capacity and any 
references to him during the trial were in connection with 
that issue. So, if there was any error in merely callin'? 
Dr. Cavanaugh as a witness or in referring to him while 
interrogating witnesses or in the argument to the jury, it 
could not constitute reversible error because all references 


to Dr. Cavanaugh related to the issue of mental capacity 
only. The judgment appealed from is based on two other 
issues on which the jury found against appellant; namely, 
the issues of undue influence and fraud and deceit, as well 
as on the issue of mental capacity. 
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IV. The Verdict Was Not Contrary to the Evidence. In the 
District Court Counsel for Appellant Conceded the Evi¬ 
dence Made Out a Prima Facie Case on the Issue of Undue 
Influence. In Violation of a Rule of This Court, Appel¬ 
lant's Appendix Does Not Contain Any Part of the Evi¬ 
dence Relating to Any of the Issues. Therefore, Appellant 
Is Not Entitled to Have His Contention That the Verdict 
Was Contrary to the Evidence Considered and Decided by 
This Court Which Should Hold the Contention Frivolous 
and Disregard It. Appellees Move the Court to Strike Out 
This Part of Appellant's Brief. 

The applicable facts appear on page 5 of this brief. 

Appellant’s contention that the verdict of the jury was 
contrary to the evidence is wholly unsupported by any 
testimony printed in the appendix to his brief. 

Appellant’s failure to include in his appendix 1 ‘such 
parts of the record material to questions presented as the 
appellant desires the court to read,” as required by 
Rule 17(c)(11) is such a clear violation of the language 
and intent of the rule as not to entitle appellant to have 
his contention that the verdict was contrary to the evidence 
considered or decided by this court. Because of appellant’s 
failure to comply with the rule, this part of appellant’s 
brief should be held to be frivolous and disregarded, 
especially in view of appellant’s concession in the District 
Court that the evidence made out a prima facie case on the 
issue of undue influence. Appellees move the court to 
strike out “Argument IV,” pages 15 to 17, of appellant’s 
brief. 

Certainly no one can seriously contend that an appellate 
court can decide whether or not a verdict was contrary 
to the evidence without a review of all the evidence and, 
if appellant desires a review of that question, the rule 
which he has wholly failed to comply with required him 
to print such parts of the record as are material to the 
three issues presented under his contention that the verdict 
was contrary to the evidence. 

In Blake v. Trainer, 79 U.S. App. D.C. 360, 148 F. 2d 10, 
this court said, page 363: 


21 


“(9-11) In the present case appellant’s first point 
is that the court should have directed a verdict at the 
conclusion of plaintitf’s case. 2 This, of course, requires 
the printing of all the material evidence presented by 
plaintiff. 3 And this was appellant’s obligation. 
Appellant, however, designated for printing only small 
segments of the testimony, which were clearly in¬ 
sufficient for the presentation of his point. . . 

In Smith v. Fidelity Storage Corp ., Case No. 8002, in 
this court, the record shows that a motion to strike 
appellant’s brief for violation of the rule was granted. 
Counsel for appellees have been informed that there are 
other unreported cases in which this court has granted 
motions to strike appellants’ briefs for violation of the 
rule. 

In the Maryland Court of Appeals, where there is a 
similar rule, the court has consistently held that in a case 
involving the sufficiency of the evidence, it is appellant’s 
duty to print in the appendix to his brief all the testimony 
bearing on the issue, and for a clear breach of the rule in 
this respect the appeal will be dismissed. Gmureh v. 
Kajder , 101 A. (2d) 204, and cases cited. 

A. Appellant's Contention That the Appointment of Conservators on 

February 4, 1952, Was an Adjudication of Soundness of Mind and 

Dispositive of the Issue of Capacity to Make a Will on February 

7, 1952, is Without Merit. Appellees Renew Their Motion Filed 

Herein to Affirm Judgment of District Court. 

Appellant did not rely on this contention in the District 
Court. In that court, appellant produced witnesses who 
expressed the opinion that on the date of the will, Feb¬ 
ruary 7, 1952, the testatrix was of sound and disposing 

2 ‘ ‘ After the motion for a directed verdict at the close of plaintiff ’s case 
was overruled, defendant went forward and presented his defense. Having 
proceeded to put on his defense, defendant thereby waived his objection to 
the ruling denying his motion for a directed verdict at the close of plaintiff’s 
case. ’ ’ 

3“Cf. Rule 39(b): ‘In all cases the appellant shall cause to be printed 
such parts of the record as may be material to the full presentation of the 
points presented, and in all cases shall include the matter required by sub¬ 
division (a) of Rule 17. ’ ” 
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mind and memory and capable of executing a valid deed 
or contract. Tbeir testimony was in conflict with the 
testimony of the witnesses for appellees who expressed the 
opinion that at the time of the execution of the will the 
testatrix was not of sound and disposing mind and memory 
and was incapable of executing a valid deed or contract. 
Appellees also introduced evidence of facts and circum¬ 
stances tending to show that the testatrix was incapable 
of making a will on February 7, 1952. On the other hand, 
appellant produced evidence of facts and circumstances 
which he contended showed that she was of sound mind 
and memory and capable of making a valid deed or con¬ 
tract on February 7, 1952. The jury’s verdict was based 
on these conflicting opinions and the conflicting evidence 
of the testatrix’s mental and physical condition on 
February 7, 1952. 

Even if it could be ruled that the appointment of con¬ 
servators on February 4, 1952, was a finding that she was 
of sound mind on that date, it was not decisive of the 
question of whether she had capacity to make a will on 
February 7, 1952. Actually, the appointment of con¬ 
servators was based on findings that by reason of advanced 
age the testatrix was unable properly to care for her 
property and that the advanced age of the testatrix made 
necessary the appointment of some person to provide for 
her personal welfare. There was no expressed finding 
that she was or was not of sound mind on February 4, 
1952. Moreover, the legal etfect of the appointment of 
conservators on February 4, 1952, was that the testatrix 
became incapable of making a valid deed or contract (Code 
Section 21-507) and, being incapable of making a valid 
deed or contract, she was, as a matter of law, incapable of 
making a will. Under the capacity to make a will statute, 
(Code Section 19-101) the capability of making a valid 
deed or contract is a requisite of capacity to make a will. 
(See oral argument, Appellees’ Appendix, pages 1-6, and 
brief, Tr. 1493-1501.) Appellees renew their motion filed 
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herein to affirm the judgment of the District Court on 
the ground that any alleged error in the course of the trial 
was not prejudicial to appellant because the District Court 
should have ruled on the undisputed facts that, as a matter 
of law, the testatrix lacked capacity to make a will after 
conservators were appointed for her property and 
personal welfare. (Appellant’s Brief, p. 2) 

B. In the District Court Appellant Conceded that Appellees' Evidence 
Made Out a Prima Facie Case of Undue Influence. 

Appellees have printed in the Appendix to this brief 
the argument made by counsel for appellant in support 
of his motion for a directed verdict at the close of 
appellees’ evidence. He conceded that appellees’ evidence 
on the issue of undue influence was sufficient to make out a 
case for the jury. (Appellees’ App. 11) At the close of 
all the evidence, the case was so obvious and clear on all 
issues that there was no argument on the renewal of 
appellant’s motion. (Tr. 362) 

Appellees’ appendix contains the arguments in support 
of and in opposition to appellant’s motion for a directed 
verdict at the close of appellees’ evidence and those argu¬ 
ments are sufficient to show that the evidence made out a 
case for the jury. (Appellees’ App. 11-16) 

In effect, appellant is arguing that this court should 
decide, without reading the evidence, that there was no 
evidence to support the verdict of testamentary incapacity, 
undue influence or fraud and deceit and to decide, without 
reading the evidence, that the verdict on all three of those 
issues was contrary to the evidence. 

In order to reverse the judgment appealed from this 
court would have to find that the evidence was insufficient 
as to each and all of these three crucial issues; namely, 
testamentary capacity, undue influence and fraud and 
deceit because the jury’s verdict will support the judgment 
if it was correct as to any one of these issues. 


! 
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C. The Evidence Supports the Verdict on the Issues of Fraud 

and Duress. 

Appellant’s contention that there was no evidence to 
support a verdict “on fraud and duress” does not even 
correctly state the issue. Duress was not coupled with 
the issue of fraud. Duress was coupled with the issue of 
undue influence. (Appellant’s App. 49A and 54A) 

We have already shown that appellant conceded in th.e 
District Court that the evidence made out a prima facie 
case on the issue of undue influence. There was an 
abundance of evidence of fraud. The facts and circum¬ 
stances in the case at bar are closely similar to and even 
stronger than those in the case of Duckett v. Duckett, 77 
U.S. App. D.C. 303, 134 F. 2d 527, where this court said: 

“. . . In our opinion such conduct would constitute 
both fraud and undue influence. ...” 

In the case at bar, the evidence showed that for many 
years prior to her last illness and death the testatrix 
was surrounded by friends and relatives who were truly 
interested in her welfare and in whom she had complete 
confidence. WTien she was well and strong, she had 
executed written instructions that appellee Emma 
Guschewsky should act for her in the event she became 
incapable. She also had her own attorney, Frank E. 
Scrivener. The evidence showed that Frederick Spaulding 
and Mary Frances Spaulding first attempted to use their 
influence to have the testatrix employ their friend, 
appellee Henry M. Fowler, to draft a new will. When 
that effort failed, Mary Frances Spaulding and Charlotte 
B. Gill, who were then taking care of the testatrix because 
the testatrix was seriously ill and incapable of providing 
for her personal welfare, called the testatrix’s attorney, 
Frank E. Scrivener, to come to the testatrix’s home and 
draft a new will. After interviewing the testatrix, Mr. 
Scrivener refused to draft a new will for the testatrix 
because, in his opinion, she was mentally and physically 


incapable of making one. Nurses charts received in 
evidence disclosed that at the time Charlotte B. Gill and 
Mary Frances Spaulding wanted the testatrix to make a 
new will, and Mr. Scrivener refused to draft it, the 
testatrix’s condition was very low. She was suffering 
from pneumonia and malnutrition. When the testatrix 
failed to make a new will, Charlotte B. Gill immediately 
stopped taking care of her. Thereupon, when Emma 
Guschewsky, the testatrix’s oldest and most trusted friend, 
and the testatrix’s doctor, John 0. Schreiber, had the 
testatrix placed in a hospital, appellant Henry M. Fowler, 
who was a stranger to the testatrix and had been retained 
by Frederick Spaulding, Mary Frances Spaulding and 
Charlotte B. Gill, to represent the testatrix, filed a com¬ 
plaint in the District Court on behalf of the testatrix for 
a writ of habeas corpus to secure her release from the 
hospital. They had persuaded the testatrix to believe that 
her old and trusted friend, Emma Guschewsky, and Dr. 
John 0. Schreiber had not acted for her best interests 
and welfare. 

Appellee Emma Guschewsky and the testatrix’s 
attorney, Frank E. Scrivener, after consultations with 
Dr. John 0. Schreiber and the testatrix’s bankers and 
others, filed a petition for the appointment of conservators 
for the testatrix’s property and personal welfare. Char¬ 
lotte B. Gill, a relative of the testatrix, through appellant 
Henry M. Fowler, first opposed the appointment of 
conservators and then consented when they were able to 
have Charlotte B. Gill appointed conservator of the 
testatrix’s person. 

Upon the appointment of conservators and the release 
of the testatrix from the hospital, and continuing to the 
time of her death, the testatrix was under the domination 
and control of Charlotte B. Gill and Mary Frances 
Spaulding, both of whom were in a fiduciary capacity, in 
the case of Charlotte B. Gill because she was the duly 
appointed conservator of her person and was on the pay- 
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roll of the conservator of her property and was being paid 
for the services rendered to the testatrix, although there 
was no evidence that the testatrix knew that, and, in the 
case of Mary Frances Spaulding because she was on the 
payroll of the conservator of the testatrix’s property and 
was being paid for the services rendered for the testatrix, 
although there was no evidence that the testatrix knew 
and understood that. Frederick Spaulding testified to 
facts that placed him in a fiduciary capacity in relation 
to the testatrix and, of course, appellant Henry M. Fowler, 
who was acting as attorney for the testatrix during her 
last illness and who drafted the contested will, having been 
called in by Frederick Spaulding, Mary Frances Spaulding 
and Charlotte B. Gill, was in a fiduciary capacity. The 
contested will was drawn only three days after con¬ 
servators were appointed and only a short time after the 
testatrix was returned from the hospital to her home pur¬ 
suant to the habeas corpus proceeding in which appellant 
appeared as her attorney. Witnesses testified that they 
were unable to see the testatrix alone at her home at any 
time after she was returned from the hospital. A nurse 
who attended the testatrix after she returned from the 
hospital testified to shocking facts; for examples, that the 
testatrix’s body and limbs bore bruises, that she was 
deliberately under-nourished and that she was not kept 
tidy, dry or clean. (Tr. 1095, 1136-1137) 

CONCLUSION 

It is respectfully submitted that there was no error and 
that the verdict was consistent with the evidence and the 
judgment should be affirmed. 

Arthur J. Helland, 

S. Albert Mickler, 

Attorneys for Appellees . 
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1528 Mr. Hilland: May it please The Court, there is a 
question of law that is going to arise in the early 
part of this case. I wonder if I might hand up a brief on 
the subject while we are going over the jury list? 

The Court: Very well. Have the caveatees any brief on 
this question? 
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Mr. Kaplan: No, if it please The Court. I did not know 
that one was going to be submitted. I am prepared to argue 
at the proper time. 

The Court: Well, I will hear you after we select a jury. 

Mr. Kaplan: Yes, Your Honor. 

... A jury was then impaneled, excused for the day, and 
the following then occurred . . . 

The Court: I think I should hear argument on this ques¬ 
tion of law this afternoon. I am not sure whether the record 
of the appointment of a conservator would be admissible or 
not. I would like to hear argument now. 

Mr. Hilland: If Your Honor please, we take the position 
that that is a record on which the Court may take judicial 
notice. 

The Court: As far as that goes, there is no difficulty about 
proving the record. I mean whether that should be admitted 
in evidence is another question. 

1529 Mr. Hilland: If The Court takes judicial notice, 
Your Honor, it seems to me it goes without saying 
that it would be admissible in evidence. 

The Court: I take judicial notice of a great many things 
I would not admit in this case. In other words, you may 
prove it simply by the record. That is all I mean. 

Mr. Hilland: Without admitting the record in evidence? 

The Court: Yes. The question is whether it should be 
admitted in evidence or not. 

Mr. Hilland: We think, Your Honor, it is admissible for 
the reason that it goes to the question of her capability of 
making a valid deed or contract. 

Actually, what has happened is this: This Court on 
February 4,1952, declared her legal status just as the Court 
does when it decrees an adoption or places a decree in re¬ 
spect of the marital status of a person. Now, having decreed 
her marital status, or having decreed her status in respect 
of capacity to make a deed or contract— 

The Court: Pardon me just a minute. Are there any wit¬ 
nesses remaining in the courtroom ? I am directing them to 
leave. Of course, the parties may remain. 



Very well, proceed. 

Mr. Hilland: That judgment, Your Honor, established 
her legal status in respect of her capacity to make a con¬ 
tract, it seems to us, just as the statute might estab- 

1530 lish ones status in respect of capacity to make a con¬ 
tract. And the jury is entitled to know what her status 

was in that regard, just as Your Honor is entitled to know 
what her status was in that regard. I might say it has 
never occurred to me that it is not admissible in evidence. 

The Court: Well, now, I want to know not only whether 
it is admissible but if it is admissible, what is admissible, 
and what is the effect of it. 

Mr. Hilland: I don’t know whether Your Honor has had 
a chance to read our brief. 

The Court: Yes, I have read your brief. It is quite per¬ 
suasive in many respects. 

Mr. Hilland: Sir? 

The Court: It is rather persuasive. 

Mr. Hilland: Your Honor, here is why it is persuasive: 
You have been at it much longer than I, but we have all been 
indoctrinated and schooled in the proposition that this is a 
question of fact ever since Your Honor has been on the 
bench. You have submitted this question to the jury time 
and again, and I have been in cases where it has been done. 

Before the statute of 1951, it was a question of fact in 
every case. Since the statute of 1951, it is a question in 
every case except a case in these circumstances. That is the 
position we take. 

Now, in the case of persons for whom a conservator 

1531 has not been appointed, it is still a question of fact. 
But here is where the Court has entered a decree or 

judgment and the legal effect under Section 7 of the 1951 
statute is as follows: 

“Upon the filing of a petition hereunder, a certified copy 
of such petition may be filed for record in the office of 
the Recorder of Deeds of the District of Columbia”—and 
that was done. “If a conservator be appointed on such peti- 
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tion, all contracts, except for necessaries, and all transfers 
of real and personal property made by the ward after such 
filing and before the termination of the conservatorship 
shall be void.” 

Now, this Court having entered a judgment declaring her 
status and fixing her status as one who was incapable of 
making a valid deed or contract, it seems to us needless to 
submit to a jury as a question of fact the question of whether 
or not she was capable of making a valid deed or contract. 

Now, in addition to what I said about this question being 
applicable to a case only in these circumstances, and having 
this question, the possibility of it even arising only after 
the 1951 statute, actually, this question, Your Honor, could 
arise only in the District of Columbia and no other jurisdic¬ 
tion in the land. It can’t arise in Maryland for the reason 
that they don’t have a conservatorship statute comparable 
to our statute, in 1951. Now’, if Maryland had this statute 
in 1951, Maryland and the District of Columbia would 
1532 be the only two jurisdictions in the entire United 
States in which this question could arise, because they 
are the only two jurisdictions in the United States in which 
capability of making a valid deed or contract has been made 
one of the standards or one of the elements for testamen¬ 
tary capacity. 

That is shown by the comments of our Court of Appeals 
and this Court sitting in general term in that old case we 
cited prior to the creation of the Court of Appeals. It is 
in the language of the Court of Appeals of Maryland, de¬ 
cisions that we have referred to or cited. It is in the lan¬ 
guage of the authorities and of the annotations we cited in 
our brief, that these are the only two jurisdictions in the 
country that make capability of making a valid deed or 
contract one of the elements of testamentary capacity. 

So that while we have conceded in our brief the general 
rule is that a lesser degree of mental capacity to make a 
will is required than to make a valid deed or contract, the 
general rule then is that in other jurisdictions one can have 
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something less than the mental capacity required to make 
a valid deed or contract in order to be capable of making a 
will. But as our courts have pointed out and as the Mary¬ 
land courts have pointed out from whence this statute came, 
this is a very simple standard and what it does, what the 
statute of Maryland and what the statute of the District of 
Columbia does, is to say that not a lesser degree of men¬ 
tality is required to make a will and not a greater 
1533 degree is required, but exactly the same degree of 
mentality that is required to make a valid deed 
or contract is required to make a will in either of those two 
.jurisdictions. 

• * * * * * * # * i • 

1544 The Court: As I said, I will take this up when we 
get to it. It is unnecessary to pass on it now. When 
the time comes I will pass on it. 

• * * # * • * * #;* 

1549 Mr. Hilland: I want to make another motion, Your 
Honor, for a directed verdict on issues one and three, 

which Your Honor said you changed, so it would be two and 
five. 

The Court: What is the substance of the issue? 

Mr. Hilland: The first one is that it isn’t her will, and 
the third one is did she have capacity. Was she of sound 
and disposing mind and capable of making a valid deed and 
contract. I want to state that my motion is for a directed 
verdict on issues one and three, that is to say a negative 
answer to those issues, and for a judgment denying probate 
and record of the will of February 7, 1952, on the 

1550 ground that Mr. Kaplan’s opening statement admits 
that this Court appointed conservators on February 

4, and that therefore Miss Shackelford lacked testamentary 
capacity because she was incapable of making a valid deed 
or contract on February 7. j 

The Court: I overrule the motion. 

In my opinion, apart from the question of whether the 
motion is proper at the present time, my present view is 
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that the language of the statute simply refers to mental 
capacity in substance. 

Mr. Hilland: You mean the capacity to make a will stat¬ 
ute? 

The Court: To execute a valid deed and contract is simply 
an attempt to define what mental capacity is. That is my 
present feeling and for that reason I overrule the motion. 
I don’t mean you can’t raise the question again. 

Mr. Hilland: You don’t wish to hear us on that at this 
time. 

The Court: No. 

1554 Mr. Kaplan: If I may, may I make the suggestion 
to Your Honor that if a lawyer or a doctor is put 

on the stand, that previous to any questions being asked to 
him that the other side might object to, that Your Honor 
may just automatically call us to the bench so the proffer 
of proof might be made and then Your Honor can rule as 
to whether the question should or should not be asked in 
front of the jury. 

The Court: That is all right. I am no authority to pass 
on it, but it did occur to me that there might be some ques¬ 
tion there and the statement was made to the jury as 
to what they would testify to, but if there is no motion made 
to withdraw a juror— 

Mr. Kaplan: We are willing to go ahead. 

1555 Mr. Hilland: Your Honor, we have the same ques¬ 
tion in relation to the doctors. That question has 

been settled in the Court of Appeals that that testimony 
would not be competent, but that one doctor, Schreiber, did 
testify at the hearing before Judge Matthews, so that it 
seems to me as to him there has been a waiver. 

The Court: A waiver by whom? 

Mr. Hilland: By the testatrix. 

The Court: Well, I will pass on that when we get to it. 
I am not sure as to that. 

#*##*••••* 
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(Thereupon, Mr. Burke took the witness stand to 
act as the witness in lieu of Mrs. Beale.) 

Mr. Hilland: If Your Honor please, and ladies and gentle¬ 
men of the jury, I shall not read the whole of this but it 
shows it was taken Thursday, October 1, 1953, in my office, 
902 Shoreham Building, Washington, D. C., before 
222 Joseph J. Pastore, a Notary Public in and for the 
District of Columbia, beginning at 11:15 o ’clock* a.m. 
We were present on behalf of the respective parties, myself, 
and Mr. Burke, and Mr. Mickler, Mr. Lane, Mr. Kaplan, 
and Mr. Fowler. 

“Thereupon, 


Elizabeth Beale 

i 

was called for examination on behalf of the caveators 
Emma Guschewsky and James Ezra Troth, and after hav¬ 
ing been sworn by the notary was examined and testified 
as follows: 

Direct Examination 

“By Mr. Hilland:” 

Mr. Hilland: These are my questions and Mr. Burke will 
take the part of the witness, Mrs. Beale. 

* * # * • * • • * • 

“Q. Mrs. Beale, what is the present condition of 
223 your health? “A. Very high blood pressure and 
nerves. I’m under a doctor’s care. 

“Q. Have you received any advice from your doctor with 
respect to whether you are or are not able to appear per¬ 
sonally in court as a witness? “A. I certainly have. 

“Q. What is that advice? A. He has written a letter to 
the court that I positively couldn’t testify in court. 

# • * * • • • # • • 
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236 Cross Examination 
By Mr. Kaplan: 

“Q. Mrs. Beale, let me ask you this, please; you say that 
your doctor has written a letter to the court stating that it 
is not conducive to your health to be a witness? “A. That’s 
right. 

“Q. In the courtroom? “A. That’s right. 

262 Thereupon, 


James E. Troth 

was called as a witness and after having been duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your full name? A. James Ezra 
Troth. 

Q. Your occupation or your address? A. Home address? 
Q. Yes. A. Gaithersburg, Maryland. 

Q. And your business address ? A. Riggs National Bank, 
Chevy Chase Branch, Connecticut Avenue and Morrison 
Street. 

Q. How long have you been employed by the Riggs Na¬ 
tional Bank? A. Since June 15, 1933. 

Q. And what is your capacity there? A. Assistant Vice- 
President and Manager of that branch. 

Q. During her lifetime did you know Miss Laura 
263 D. Shackelford? A. I did. 

Q. How long did you know her before her death? 
A. About 15 years. 

Q. Where did you first meet her? A. In the bank. 

267 Q. Now, on or about January 8, 1952, do you re¬ 
call having a telephone conversation with Miss Gus- 
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chewsky, without stating what it was? A. I had a telephone 
conversation with her about that time, but I do not remem¬ 
ber the conversation at alh 

Q. "Well, I am not asking you what the conversation was. 
You do remember having a conversation? A. Yes. 

Q. Do you remember having a conversation or telephone 
conversation about the same time with Doctor Schrei- 


268 ber, who was attending Miss Shackelford? A. Yes. 

Q. And do you recall having a telephone conversa¬ 
tion with Doctor Cavanaugh? A. Yes, I do. 

Q. After you had those conversations with Miss Gus- 
chewsky, Doctor Schreiber, and Doctor Cavanaugh, as a 
result of those conversations did you communicate with 
any official of your bank? A. I did. 

Q. And with whom did you communicate ? A. Mr. Ken¬ 
neth Brooks. i 


Q. And what is his official position in the Riggs National 
Bank? A. Vice-President and Trust Officer. 


Q. As a result of your communication with Mr. Brooks 
was there any change made in the method by which checks 
were being recognized as withdrawals on Miss Shackelford’s 
checking account? A. There were no checks paid after 
that. 


Q. In other words, after that you did not recognize signa¬ 
ture by mark or otherwise? A. No. 

Mr. Kaplan: Will you localize that date—I am sorry I 
interrupted. 

The Witness: I could not give you the exact date. 


269 By Mr. Hilland: 


Q. I will show you this paper and ask you whether or 
or not—without stating what it is—that paper refreshes 
your recollection of the time? A. Yes. | 

Q. After looking at that paper can you state, of your own 
personal knowledge and recollection, the date? A. January 
8th. 

The Court: January 8th? 

The Witness: 1952. 
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By Mr. Hilland: 

Q. Was there anything- else that you did as a result of 
your conversation with Mr. Kenneth Brooks of your bank? 
A. I explained to him that— 

Q. Without stating w-hat you did. Did you take any action 
in relation to Miss Shackelford on January 8th? A. No. 

Q. Later did you take any action in relation to her? 
A. Yes, at his request. 

Q. What did you do at his request? A. He asked me— 
Mr. Kaplan: Wait a minute, I object. 

The Court: The question was “What did you do?” 

By Mr. Hilland: 

Q. What did you do as a result of his request? 

270 A. I went to the hospital to see Miss Shackelford. 

Q. Can you fix the date that you went to the hos¬ 
pital to see Miss Shackelford? A. January 14th. 

Q. 1952? A. That is correct. 

Q. Did you see her at the hospital? A. I did. 

Q. Did you have a conversation with her? A. I did. 

Q. In relation to what subjects did you have a conversa¬ 
tion with Miss Shackelford? A. I asked her if she would 
want to transfer some of her funds to someone in whom she 
had absolute confidence so that the nurses and the hospital 
could be paid. 

Mr. Hilland: Will you mark this, please? 

(Thereupon, the document referred to was marked Cavea¬ 
tors’ Exhibit No. 14 for identification.) 

By Mr. Hilland: 

Q. I show you what has been marked as Caveators’ Ex¬ 
hibit No. 14 for identification, and ask you to state whether 
or not you can identify that? A. Yes. 

271 Q. What is it? A. It is a check drawn in my hand¬ 
writing on January 14,1952, for $1,000.00, payable to 

Emma Guschewsky and signed by Laura D. Shackelford, 
witnessed by Nell M. Lambert. 
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Q. I offer that check in evidence. 

The Court.: Is that signature by mark or handwriting? 

The Witness: Handwriting. 

Mr. Hilland: That is Laura D. Shackelford’s signature, 
signed in your presence? 

The Witness: That is right. 

Mr. Hilland: I offer this in evidence. 

Mr. Kaplan: No objection, Your Honor. 

The Court: It will be received. 

* • # # * • * * 

Mr. Hilland: That is all; we rest, Your Honor. 

The Court: I will ask the jury to leave the court room. 

(Thereupon, the jury left the court room.) 

The Court: Now, Mr. Kaplan, I will give you that 
opportunity. Do you wish to make any motions? 
470 Mr. Kaplan: Yes, if it please the Court. 

The Court: As I told you I would direct the ver¬ 
dict as to the execution of the will. 

Mr. Kaplan: I would like to address Your Honor’s 
attention to one other thing and that is on fraud and duress. 

The Court: Very well. 

Mr. Kaplan: Your Honor was of the opinion yesterday 
that there was some duress in connection with the exclu¬ 
sion of visitors to Miss Shackelford. 

It is my understanding, and while I fully appreciate 
Your Honor’s conclusion and I think I might have to ride 
along with Your Honor, that possibly undue influence and 
fraud parallel on sort of borderline to each other. It may 
very well be that undue influence may ultimately result 
in fraud, but it is my understanding of the element of 
proof on fraud and duress, proof must be of a more posi¬ 
tive nature than that of undue influence. 

I think that there are sufficient surrounding circum¬ 
stances to have created a prima facie case on undue in¬ 
fluence and I think that should go to the jury as of this 
time. Insofar as fraud and duress are concerned, as we 
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know it, there has been no positive evidence that anyone 
deliberately perpetrated a fraud, or by affirmative action 
caused or by any action perpetrated duress upon her. 

Insofar as fraud and duress are concerned. I think 

471 we are entitled to a finding. 

The Court: Well, they all run together a good 
deal and, of course, undue influence in a sense may be 
duress. I mean the mental result of undue influence may 
amount to duress, in fact. 

I often wandered why that issue was put in these cases 
where you use the word fraud or duress, ’which are en¬ 
tirely different things to my mind. It there is anything in 
that particuar issue, I have always though that there should 
be two issues there, one of fraud and one of duress, but 
still they both intermingle with the question of undue 
influence. 

Mr. Kaplan: I have always felt that undue influence 
was the subtle sort of approach and fraud and duress was 
the more positive approach, if I may coin a phrase there. 

The Court: I understand undue influence is such in¬ 
fluence that in effect substitute for the will and wishes 
of the testator, the will and wishes of the parties exercis¬ 
ing undue influence, and does to a certain extent override 
the ’will and wishes of the testator. 

Mr. Kaplan: Yes, Your Honor, I have to concede that. 
Now% of course, in a sense it amounts to duress. Duress, 
as I understand it, not only goes to overriding the will 
but puts the testator in fear of some kind that when you 
put a duress— 

The Court: That might be one form of duress unques¬ 
tionably. 

Mr. Kaplan: In other words, I think this would 

472 be the distinction between undue influence and fraud: 

If I were to go to the testator and say, “I am 
a very good friend of yours. I am your best friend. I 
have done this.” And by continually hounding, I compel 
her or substitute my will for hers, I concede that would be 
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undue influence. But fraud would be where they went to 
the testator and they conveyed a set of facts which were 
not true that they did something that was not true, that 
in law amounted to a fraud or duress that if you do not 
do this, something will happen to you. 

The Court: That would be fraud unquestionably. But 
there is more in fraud than that particular form of it. I 
will hear from the other side on this question. 

Mr. Kaplan: I think we have one last issue and I think 
that is was it the will, the last will and testament? 

The Court: I will charge the jury that that will depend 
on what they find as to the other issues. In other words, 
if the will was duly executed and the testatrix was mentally 
capable and there was no fraud or duress or undue in¬ 
fluence then it was her will. 

On the other hand, if it was not properly executed and 
she was not capable or if there was fraud or duress or 
undue influence, then it was not her will. 

Mr. Kaplan: I follow the purpose. 

The Court: That is the reason why I always redraft 
these issues and put that issue as the last one. 

473 Mr. Kaplan: I follow Your Honor’s reasoning, I 
concur. 

The Court: Mr. Hilland, on the question of fraud and 
duress -what have you to say? 

Mr. Hilland: If Your Honor please, the evidence shows 
first of all that Mrs. Gill and Mrs. Spaulding and their at¬ 
torney, Henry M. Fowler, were in a fiduciary capacity and 
under those circumstances the law in this jurisdiction is 
well established that the burden of proof is on them to 
show the will was voluntary and was free of fraud arid un¬ 
due influence. 

For instance, Your Honor, in the case of Smith vs. Smith, 
29 Appeals, D.C., at 408, the Court of Appeals cited Moran 
vs. Sullivan, 12 Appeals, D.C., 137, in which the Court said: 

“It is ‘well settled by repeated decisions of courts in 
equity in England and America, that when at the time of 
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any given transaction, a fiduciary or confidential relation 
is shown to have existed between the parties, and the op¬ 
portunity for the exercise of undue influence is shown to 
have been present in the relation and circumstances of the 
parties, and the one in superior position of being able to 
exercise the influence has in fact procured a benefit to him¬ 
self from the other, a court of equity will not allow the 
benefit to stand without clear and satisfactory proof of the 
entire fairness of the transaction.’ ” 

Now, in the case of Popovitch vs. Kasperlik, 70 Fed. Sup. 
376, the Court said: 

“Where the relationship existing between the con- 
474 tracting parties appears to be of such a character 
as to render it certain that they do not deal on equal 
terms but that on the one side from overmastering in¬ 
fluence or, on the other side, from weakness dependence, or 
trust justifiably reposed, unfair advantage in a transaction 
is rendered probable, it is incumbent upon the party in 
whom such confidence reposed to show affirmatively that no 
deception w T as used, and that all was fair, open, voluntary 
and well understood.” 

The Court: Sometime a few years ago I had a case in 
which the will was drawm by a lawyer who was a beneficiary, 
and I charged the jury that the presumption existed of un¬ 
due influence, but the jury found to the contrary and the 
case was not appealed. I later became convinced that I 
had erred in that charge by reason of some later opinion 
of the Court of Appeals. I do not recall which one it was 
at that particular time in will cases. 

Mr. Hilland: That situation, I think, at that stage is a 
little different from what we are confronted with here, 
Your Honor. 

Having shown that that relationship existed at that time 
between the parties, it is very definite and clear in my mind 
that the burden of proceeding with the evidence at least is 
upon the caveatee. 
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The Court: I never quite understood whether 

475 there was any difference in a case in a will contest 

and a suit in equity. j 

Mr. Hilland: I do not think there is any difference par¬ 
ticularly in this jurisdiction where the capacity to make a 
will required by our statutes is capability of making a valid 
deed or contract. 

In the brief I submitted to Your Honor at the outset of 
the case there is a case cited in general terms—I think 
Mackey’s Reports—in any event, before our Court of Ap¬ 
peals where that court ruled that the capacity required to 
make a will was one where they could sit across the table 
at arms length and negotiate a contract. So that actually 
here I think in this question we have got exactly that situa¬ 
tion involved at this stage of the case. 

The Court: Well, I will have to look into it further. I 
am inclined to reserve action on that question, Mr. Kaplan, 
for the present. 

Mr. Kaplan: Yes, Your Honor. 

Mr. Hilland: I would like to call Your Honor’s attention 
to the case of 77 U. S. Appeals, D. C., 303, Duckett v. 
Duckett. I do not wish to burden Your Honor with it now 
in view of what you said, but that case went to the Court 
of Appeals twice and I want to call Your Honor’s attention 
to the fact it was in the first appeal that under circum¬ 
stances closely similar to these, Your Honor, the Court of 
Appeals said, “A jury might reasonably decide that 

476 appellee, after taking sole charge of a testatrix* first 
made false statements to other relatives with the 

purpose and effect of inducing them not to visit her and 
then allowed her to suppose, contrary to the fact, that they 
were making no efforts to see her, doing nothing for her, 
and showing no interest in her welfare. In our opinion 
such conduct would constitute both fraud and undue in¬ 
fluence. Moreover, a jury might properly decide that this 
conduct was intended to produce and did produce in tes¬ 
tatrix the hostility toward these relatives which she ex¬ 
pressed in her will.” 
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The Court: I am reserving this question at the present. 
I will be glad if counsel, when they have time, would give 
me a list of the cases on which they rely and I will look into 
them. 

Mr. Hilland: Then, of course, if Your Honor has any 
doubt about it, I have listed some of the facts which are 
pertinent. I do not ask Your Honor to hear them now. 

The Court: I will reserve action for the present. 

Mr. Kaplan: In connection with this memorandum, you 
want just an informal explanation, Your Honor? 

The Court: Oh, yes, I do not care for a regular brief, 
as you might call it. My suggestion would be that I now 
direct a verdict on the first issue and then explain to the 
jury what will be before them before you introduce your 
testimony. 

In other words, I want to keep them from having 
477 the idea that they are to return a verdict for the 
plaintiff or for the defendant. 

Mr. Kaplan: That is right, Your Honor. 

The Court: And just explain to them what the issues 
are in this case. 

Mr. Kaplan: That is right, Your Honor. 

The Court: If counsel do not object I will do that when 
the jury returns. 

Mr. Kaplan: I think that is right; yes, Your Honor. 

The Court: Recall the jury, please. 

(Thereupon, the jury returned to the courtroom.) 

The Court: Members of the jury, you are sitting now 
not in a case in w’hich you return a verdict for the plain¬ 
tiff or for the defendant, but you are sitting in the probate 
branch of the Court and to determine certain issues, the 
answers to which will depend the final decision in this 
case. Instead of a general verdict for the plaintiff or the 
defendant, you will return a verdict answering certain 
issues in effect which will be submitted to you in writing. 

The first issue is this: Was the paper writing dated 
the seventh day of February, 1952, purporting to be the 
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last will and testament of Laura D. Shackelford, deceased, 
executed and attested in due form as required by law? 

In order to be valid the law in the District re- 
478 quires a will must be in writing; it must be signed 
by the testatrix or by someone for her at her direc¬ 
tion; and be attested in writing by at least two subscrib¬ 
ing witnesses. That was done in this case. There is no 
question of that fact, and as to that issue you will return 
a verdict in the affirmative. In other words, it was duly 
executed. 

The other issues remain for your decision after the com-, 
pletion of all the testimony. 

The next issue is in substance whether Miss Shackelford 
was capable, mentally, of executing a will at the time she 
signed this paper. 

The next issue is whether execution of this paper wa$ 
procured by fraud or undue influence by certain parties 
named. 

The next issue is was it procured by fraud and duress, 
and the next issue was it procured by undue influence; and 
finally was it her will? 

They are the issues which remain. On the first issue 
you will return a verdict that it was duly attested. 

The testimony will now proceed on the other issue. Yoh 
have heard one side on the issues and you will now hea!r 
the other side. 

• •*•••••#• 

895 Thereupon 

Henry M. Fowler 

was recalled as a witness, and having been previously duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Kaplan: 

Q. Would you state your full name, please? A. Henry 
M. Fowler. 

• •••••••• • 
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904 The Court: Let me speak to counsel at the bench, 
please. 

(At the bench:) 

The Court: You are trying to show by oral testimony 
what someone, who is not a party to this suit, has said. 

Mr. Kaplan: Well, if you remember, I cross examined 
Doctor Schreiber very much on the question of the ration¬ 
ality. 

The Court: Haven’t you got that transcript? 

Mr. Kaplan: This is the transcript. 

The Court: Why don’t you introduce the transcript? 

Mr. Kaplan: I asked Mr. Hilland if he would stipulate 
that— 

Mr. Hilland: Who was the reporter? 

Mr. Kaplan: That is the one I asked you about, Luceda 
Powell. 

Mr. Hilland: I will agree to it. 

Mr. Kaplan: That eliminates the necessity. 

The Court: That is what I mean. It is not the way to 
prove a record by what somebody said that they heard 
somebody say. 

Mr. Kaplan: That is right, Your Honor. 

(In open court:) 

The Court: I might explain to the jury that I stopped 
counsel from asking this witness to prove what was said 
at a hearing and after I raised that question both sides 
agreed that the transcript of the reporter should be used 
instead of asking this witness what someone else said; is 
that satisfactory, Mr. Kaplan? 

(Thereupon, transcripts of proceedings in H. C. No. 3867 
and C. A. 285-52 were received in evidence as Caveatee’s 
Exhibits Nos. 7 and 8, respectively.) 

905 Mr. Kaplan: Yes, Your Honor. 
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909 Q. Now, did there come a time when there was a 
hearing on the petition for the appointment of a 
permanent conservator? A. There was. 

Q. And was there testimony taken at that time? A. 
There was. 

Mr. Kaplan: I assume that since both counsel have been 
reading from the transcript that we may just identify the 
transcript as being the transcript of the proceedings and 
make the same stipulation as we did before; is that satis¬ 
factory, Mr. Hilland? 

Mr. Hilland: That is right. 

The Court: Very well. 

Excerpts from Cavealee's Exhibit 8 

IN THE UNITED STATES DISTBICT COURT 
FOB THE DISTBICT OF COLUMBIA 

Civil Action No. 285-52 
In re Laura D. Shakelford 

i 

Washington, D. C., 
January 30,1952 

The above-entitled matter came on for hearing before the 
Honorable Burnita Shelton Matthews, United States 
District Judge, at 11:10 o’clock a.m. 

Appearances : 

Frank Scrivener, on behalf of Petitioner 
Henry M. Fowler, on behalf of Respondent. 

• • • * • • • • * I * 

Thereupon, 

John O. Schreiber, 

was called as a witness, and being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Scrivener: 

Q. State your name, Doctor? A. John 0. Schreiber. 

Q. You are a physician licensed to practice in the Dis¬ 
trict of Columbia? A. Yes; I am. 

****•••••• 

Cross-Examination 
By Mr. Fowler: 

**•••••••• 

Q. I might ask, you did call in a psychiatrist, did you 
not, down at the hospital, to examine Miss Shakelford? 
A. Yes; I did. I had Doctor John Cavanaugh come to see 
her, because he, plus being a medical man, is most 
familiar with the variations, especially dealing with older 
people. That is for the patient’s protection as well as 
myself. 

#•**••#**• 

1275 Mr. Kaplan: The whole conservatorship file is in 
evidence, the entire conservatorship proceeding. 

Mr. Hilland: That is my understanding, Your 

1276 Honor. At least 1 have no objection to it. 

The Court: It will be admitted. 

Mr. Kaplan: I think Your Honor suggested that -we read 
from these respective transcripts to the jury the pertinent 
parts that we might want to refer to in our argument. 

The Court: Yes. 

Mr. Kaplan: Of course, if it please Your Honor, I just 
don’t have any independent recollection of those parts of 
the transcript which were asked of various witnesses on 
cross examination and those which were not. 

The Court: As I recall, whenever you asked a question 
it was read to the jury. The transcript was read to the jury 
at that time. 

Mr. Kaplan: That is right, but my transcript does not 
have marked those questions and answers which were asked 
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and I am just wondering if Your Honor will indulge me if 
I hit a question and answer that was answered on cross 
examination. I don’t want to be in the position of not fol¬ 
lowing Your Honor’s ruling about not reading those ques¬ 
tions and answers. Of course, I recognize some of them 
and I don’t recognize all of them at this time, and out of 
an abundance of precaution I would want to read thepi all. 

The Court: Very well. 

Mr. Hilland: Well, as I understand Your Honor’s rul¬ 
ing, your suggestion was really for the help of coun- 
1277 sel that we could read them now so that it wouldn’t 
come out of our time of argument. There wasn’t any 
prohibition against using them during our argument. 

The Court: No, you may use it in your argument. 

Mr. Kaplan: What Your Honor I believe referred to 
was that you didn’t want us to stop to pick up the tran¬ 
script in the middle of our argument and read verbatim 
from the transcript. 

The Court: Well, you may do that. 

Mr. Kaplan: Now, if I may do that, I think that will 
solve the problem. 

The Court: Very well. 

* # * # * * * # # ; * 

361 Mr. Hilland: Call Doctor Cavanaugh. 

Mr. Kaplan: May it please the Court, in line with 
our conversation immediately preceding the trial of this 
case, may we approach the Bench? 

(At the Bench:) 

Mr. Kaplan: I think we agreed at the time the trial com¬ 
menced that when a doctor was called we would approach 
the Bench and make offer of proof to see whether or not it 
fell within the proper bounds of the examination. 

Mr. Hilland: Your Honor, Doctor Cavanaugh will qual¬ 
ify as a psychiatrist, and he will testify that he was called 
by Doctor Schreiber, and— 

362 The Court: Let him remain out for the present. 
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Mr. Hilland: He was called in the case by Doctor 
Schreiber and he made an examination of Miss Shackelford 
on January 4, 1952, and at that time among other things 
he found that she did not comprehend what estate and 
property she owned, and that he formed the opinion that 
she was totally incompetent to manage her affairs and that 
he, being a member of the Commission on Mental Health, 
and being familiar with this conservatorship statute of 
1951, recommended that a pleading be filed under it rather 
than under the lunacy statute. That is the sum and sub¬ 
stance of what— 

Mr. Kaplan: I object to all— 

The Court: I will sustain the objection. 

• ••••••••• 
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Henry M. Fowler, Appellant, 
vs. 

Emma Guschewsky, et al., Appellees . 
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Appeal from the United States District Court 
for the District of Columbia 

PETITION FOE REHEARING OR IN THE 
ALTERNATIVE ASSESSMENT OF COSTS TO ESTATE 

i 

Comes now the Appellant in the above entitled cause and 
respectfully moves this Honorable Court for a rehearing 
and for reasons, therefore, says as follows: 

1. This Appeal involves an issue of first impression 
in the District of Columbia, and that is, the legal effect as 
to the soundness of mind of an individual for whom a 
Conservator was appointed on voluntary petition. 

2. On February 4, 1952 a Conservator was appointed 
for the decedent based on her petition setting forth as 
grounds, advanced age and physical incapacity. The stat¬ 
ute expressly eliminated as a basis for jurisdiction 1 ‘un¬ 
soundness of mind”. 

3. The Will involved herein was written on February 
7th, 1952. 
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4 (a) It is respectfully submitted that the record is 
clear that the mental condition of the testatrix had not 
changed between February 4th and February 7th. It is 
respectfully submitted that the appointment of a Conser¬ 
vator on February 4th was an adjudication of soundness 
of mind. Hence the testatrix as a matter of law was of 
sound mind as of the date of the execution of the Will 
and Appellant was entitled to a directed verdict on this 
issue. 

(b) As a matter of fact, the record is overwhelming as 
to the soundness of mind of the decedent both in corrobo¬ 
ration of the conservatorship proceedings and independent 
thereof; and as evidence thereof Appellant sets forth the 
substance of some of the testimony of the witnesses for 
the Caveator, as follows: 

(1) Dr. Schreiber in his Answer to the petition for 
Writ of Habeas Corpus on January 22, 1952 stated that 
the decedent was of sound mind. 

(2) Emma Guschewsky in her Answer to the petition 
for Writ of Habeas Corpus on January 22, 1952 stated 
that the decedent wns of sound mind. 

(3) Frank Scrivener, the attorney preparing these An¬ 
swers, testified that he knew for a fact that on January 
22, 1952 the decedent was of sound mind. 

(4) At the Habeas Corpus proceedings on January 22, 
1955 after Dr. Schreiber testified to the soundness of 
mind of the decedent, in response to a direct question 
from the Trial Court, Mr. Scrivener stated he had no 
further witnesses as to mental weaknesses. 

(5) Emma Guschewsky testified that she fully explained 
the conservatorship proceedings to the decedent who fully 
understood her explanation. This was on January 18, 
1952. 
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(6) In May of 1952, 3 months after the execution of 
the Will, Emma Guschewsky had a very lucid conversation 
with the decedent. 

(7) Emma Guschewsky, further testified that from 
January 15, 1952 on she was not qualified to give an 
opinion as to the soundness or unsoundness of mind of 
the decedent. 

(8) William H. Wiggering the attorney for the Bank, 
acting as Conservator of the decedent’s property, testified 
that on January 24th, 1952, two (2) weeks before the exe¬ 
cution of the Will, the decedent was not of unsound mind. 

(9) Mr. Wiggering related a rather interesting conver¬ 

sation with the decedent in March of 1952, in which con¬ 
versation she corrected his recollection. ; 

(10) Mr. Wiggering, an attorney, fully conversant with 
the Conservatorship and committee statutes, at no time 
felt there should be a committee for a person of unsound 
mind rather than a Conservator. 

(11) Appellant fully described the circumstances sur¬ 
rounding the execution of the Will and completely nega¬ 
tived any inference of irrationality. 

i 

(3) It is, therefore, respectfully submitted that the rec¬ 
ord is conclusive that as of February 4, 1952 the date a 
Conservator was appointed, the decedent was of sound 
mind. The record is similarly conclusive that her con¬ 
dition had not changed by February 7th. At best there 
would be only an inference that at times the decedent was 
not coherent in her conversation, but from the mouths of 
the same witnesses, at times, she was. Insofar as an in¬ 
sane person can make a Will in a rational and coherent 
moment; and the only positive evidence surrounding the 
execution of the Will was that she was at the time of its 
execution, of sound and coherent mind, there remained 
nothing to submit to the jury. 



(4) Appellant respectfully requests an opportunity to 
elaborate in greater detail on this issue. Because of the 
number of points raised at the hearing on the appeal, as 
a practical matter, Appellants counsel had to of neces¬ 
sity parcel his time so as to cover all such points, and he 
feels that he may not have done justice to his client on 
this issue. 

5. It is respectfully submitted that if Appellant’s posi¬ 
tion is sound on this issue, it would not foreclose a re¬ 
versal on the other issues as a different element of proof 
would prevail on the issues of fraud, duress and undue 
influence where a testatrix was of sound mind as dis¬ 
tinguished from one of unsound mind. 

6. Should this Honorable Court not be disposed to 
grant this Motion for rehearing, then it is respectfully 
submitted that the costs of this appeal be assessed against 
the Estate for the following reasons: 

(a) The legal effect as to soundness of mind in the case 
of the appointment of a conservator has never been pre¬ 
viously adjudicated in this jurisdiction. 

(b) Executor had in his favor the appointment of a Con¬ 
servator on voluntary petition ,unsoundness of mind being 
expressly excluded; together with the Conservatorship 
testimony founded on the soundness of mind of decedent. 

(c) In view of the legal issue raised and the factual 
testimony in corroboration thereof, the Appellant was in 
duty bound to raise the point upon appeal. 

(d) Appellant was not charged with being a party to 
any misconduct. He was engaged to affect the decedent’s 
release from the Hospital and upon Petition for Habeas 
Corpus was successful. He was charged with the duty of 
preparing a Will and supervising its execution. On such 
issue there was a directed verdict in his favor. 
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(e) In denying Appellee’s Motion to affirm judgment, 
this Court held such point of first impression to be of 
sufficient substance to warrant hearing. 

It is therefore respectfully urged that a rehearing be 
granted, or in the alternative costs be assessed against 
the estate. 

Respectfully submitted, 

Milton Kaplan 
Stanley Klavan 
Attorneys for Appellant 
1142 Investment Building 
Washington, D. C. 

I, Milton Kaplan, attorney for the Appellant (cave- 
atee) herein, hereby certify that, in my opinion, the 
grounds set forth in the petition for a rehearing are sub¬ 
stantial and the petition is filed in good faith and hot for 
the purpose of delay. 


Milton Kaplan 
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Appeal from the United States District Court for the 
District of Columbia 


ANSWER TO PETITION FOR REHEARING 


1. The first five grounds stated in support of the appel¬ 
lant’s petition relate solely to the issue of mental capacity. 
Even if the appellant were on firm ground concerning all 
that he states in those five grounds, he would not be entitled 
to a rehearing or reversal, because the judgment denying 
admission of the will to probate is based on verdicts that 
were adverse to the appellant on two other issues as well as 
on the issue of mental capacity; namely, the issue of fraud 
and deceit and the issue of undue influence, duress and 
coercion. 

j 

2. Moreover, eight witnesses testified to facts showing 
that the testatrix lacked mental capacity to make a will on 
February 7, 1952, the date the will was executed. 
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3. None of the alleged evidence relied on in paragraph 
4(b)(1) to (11) of the appellant’s petition is printed in the 
appendix to the appellant’s brief and the appellant cites 
no page references to the transcript of record. 

4. The appellant’s petition does not point to any error 
in the opinion of this court, and does not raise any new 
point. 

5. The contentions of the appellees concerning the legal 
effect of the appointment of conservators on February 4, 
1952, appear in Appellees’ Appendix, pages 1-6, and in 
their brief appearing in the transcript of record, pages 
1493-1501. They also appear in their typewritten brief in 
support of their motion to affirm the judgment of the Dis¬ 
trict Court, heretofore filed herein. 

Answer to Petition for Assessment of Costs Against the Estate 

1. The estate is not represented in this proceeding. The 
appellees were caveators. They do not represent the estate. 
No will of the testatrix has been admitted to probate and no 
one has qualified as an executor of her estate. Her estate 
is in the hands of collectors. The collectors are not parties 
to this proceeding. Therefore, no judgment can be entered 
against the estate. 

2. The appellant did not seek to have this court decide 
the legal question concerning the mental capacity of the 
testatrix to make a will after conservators of her person 
and estate were appointed. He merely asked this court to 
consider such appointment as one of the pieces of evidence 
from which he contended it should have been found that the 
testatrix was of sound mind on February 7, 1952, when the 
disputed will was executed. When the appellees raised the 
former question by a preliminary motion to affirm the judg¬ 
ment of the District Court, the appellant opposed a deci¬ 
sion of the legal question and this court did not decide the 
question. Neither did the court hold that the point, which 
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in fact was raised by the appellees and not by the appellant, 
was of sufficient substance to warrant a final hearing of 
this appeal. All this court decided when that preliminary 
motion was heard, was that it did not then appear that 
the appeal was frivolous and, in the absence of such a 
showing, the appeal should go on to final hearing. 

3. A mere glance at the appellant’s brief will disclose 
that the appellant did not seek a determination on this ap¬ 
peal of any question of first impression. 

4. This appeal was taken by the appellant without ob¬ 
taining leave of the District Court to take an appeal. He 
did not show in the District Court, or attempt to show in 
that court, that any substantial question for appeal was 
involved. He took the appeal entirely on his own responsi¬ 
bility and the responsibility of those parties in interest 
whom he represents. 

It was doubtful that the appellant even had any interest 
entitling him to take an appeal. He was merely the nom¬ 
inated executor in a will which had been denied probate on 
the ground that the testatrix lacked mental capacity to 
make a will and on the ground that it was procured by 
fraud and deceit and on the further ground that it was 
procured by undue influence, duress or coercion. See dis¬ 
cussion and cases cited in Webb v. Lohnes, 68 App. D.C. 310. 

5. It is true that the appellant was not charged with 
being a party to any misconduct, but the evidence disclosed 
that he should have been. He allowed himself to be one of 
the instrumentalities through which the persons charged 
with fraud, deceit, undue influence, duress and coercion, 
accomplished their ends. He was the friend of and lawyer 
for Mr. and Mrs. Spaulding, two of the persons charged 
with such misconduct. He was a stranger to the testatrix 
until sometime in January, 1952, when she was in her last 
illness. Sometime before her last illness, when Mr. and 
Mrs. Spaulding attempted to get the testatrix to employ 
the appellant as her lawyer, the testatrix did not do so. 
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If this court should feel inclined to assess the costs of 
this appeal against the estate, it is respectfully submitted 
that the court should first ascertain whether the costs have 
in fact been paid by the persons charged with and found 
guilty of fraud, deceit, undue influence, duress and coer¬ 
cion; namely, Frederick C. Spaulding, his wife, Mary 
Frances Spaulding, and Charlotte B. Gill. It is pertinent 
to know whether it is those persons who in fact seek reim¬ 
bursement for the costs of this appeal. The appellant’s 
actual status in this case and in the events leading up to 
the case, has been that of a lawyer serving Mr. and Mrs. 
Spaulding and Mrs. Gill. 

6. Another fact that this Court should consider is that 
the appellant incurred unnecessary costs. He had sub¬ 
stantially the entire proceedings at the trial transcribed 
and typewritten by the court stenographer. The transcript 
consists of 1,555 typewritten pages, plus 43 exhibits, as 
shown by the record on file in this court. Out of the 1,555 
pages of the transcript of proceedings at the trial, the ap¬ 
pellant printed only thirteen pages in the appendix to his 
brief. (See Appellant’s Appendix 66A to 79A.) The re¬ 
mainder of his appendix consists of the wills, petitions for 
caveat, order framing issue, order denying probate, et 
cetera. Why did he have the transcript of 1,555 pages 
written up if it was not of sufficient pertinence to the ques¬ 
tions presented to print in the appendix to his brief? 

CONCLUSION 

In conclusion, it is respectfully submitted that the ap¬ 
pellant’s petition for a rehearing and his alternative peti¬ 
tion for assessment of costs against the estate should be 
denied. 

Respectfully submitted, 

Arthur J. Hillaxd 
S. Albert Mickler 
Attorneys for Appellees 




